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FOREWORD

The Board of Taxation is pleased to submit this report to the Assistant Treasurer
following its review of the application of goods and services tax (GST) to cross-border
transactions.

In making any recommendations the Board is required to:
* have regard to the design features of the GST as a multi-stage value added tax;

* ensure that any possible changes do not undermine the integrity of the GST in
aiming to tax private consumption in Australia; and

* ensure that its recommendations have regard to the likely impact on revenue.
The terms of reference for conducting the review are reproduced in Chapter 1.

The Board established a Working Group, chaired by Mr Eric Mayne, to conduct the
review. The Board conducted extensive consultation with stakeholders and received
assistance from officials from the Treasury, the Australian Taxation Office and an
Expert Panel comprising four GST taxation advisers chosen for their expertise. The
Board would like to thank all of those who contributed so readily to assist the Board in
conducting the review.

The ex officio members of the Board — the Secretary to the Treasury, Dr Ken Henry AC,
the Commissioner of Taxation, Mr Michael D’ Ascenzo AO, and the First Parliamentary
Counsel, Mr Peter Quiggin PSM — reserved their final views on the issues canvassed
in this report for advice to Government.

On behalf of the Board, it is with great pleasure that we submit this report to the
Assistant Treasurer.

R F E Warburton AO E Mayne
Chairman, Board of Taxation Chairman of the Board’s Working Group
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EXECUTIVE SUMMARY

On 12 May 2009, the then Assistant Treasurer and Minister for Competition Policy and
Consumer Affairs, the Hon Chris Bowen MP, asked the Board of Taxation to undertake
a review of the application of the goods and services tax (GST) to cross-border
transactions and to report its recommendations to the Government by the end of
February 2010.

Following the announcement of the review, the Board released a discussion paper that
posed a number of questions to assist taxpayers in identifying possible improvements
to the application of GST to cross-border transactions.

The Board’s discussion paper recognised that whilst Australia’s current approach to
applying GST to cross-border transactions is consistent with the key principles
underpinning the GST regime, there are concerns that it draws non-residents
unnecessarily into Australia’s GST system. This brings with it additional compliance
costs, including embedded GST to the extent non-residents are deterred from
registering or fail to recover the GST included in the price of their dealings with other
businesses, and costs of enforcing compliance on non-residents who are outside
Australia’s jurisdiction.

The submissions to the Board in response to the discussion paper confirmed that the
application of GST to cross-border transactions can draw non-residents unnecessarily
into Australia’s GST system, imposing significant compliance costs for no net revenue
gain.

This review has confirmed that the main issues that arise in the application of GST to
cross-border transactions are that:

* Australia’s GST system is overly inclusive of non-residents which can place
unnecessary compliance costs on non-residents and can lead to embedded taxation
for Australian businesses?;

* there are significant compliance costs faced by non-residents who seek to register in
Australia’s GST system; and

* the collection of GST on cross-border transactions can be inefficient due to the
difficulties associated with enforcing GST compliance on a non-resident outside
Australia’s jurisdiction.

1 Australian business refers to an entity that carries on an enterprise in Australia.
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Review of the application of GST to cross-border transactions

The Board is of the view that its recommendations will simplify the design of the GST
cross-border rules and improve the balance between ensuring Australia’s GST system
does not draw in non-residents unnecessarily and ensuring the existing GST tax base is
maintained.

The Board’s recommendations will not change the application of GST to cross-border
transactions if the non-resident is making a supply to an unregistered entity (including
private consumers) and the recommendations will not significantly change the rules
applying to the importation of goods.

The combined effect of the Board’s recommendations will be to reduce significantly the
number of non-residents that are drawn unnecessarily into Australia’s GST system,
through a combination of limiting the connected with Australia provisions, expanding
the compulsory reverse charge provisions, extending the GST-free rules and changes to
registration requirements for non-residents, while ensuring the appropriate amount of
GST on private consumption is collected in an efficient and effective way.
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CHAPTER 1: INTRODUCTION

CHAPTER 1.1: BACKGROUND

1.1.1 On 12 May 2009, the Government announced its response to the Board of
Taxation's report on its Review of the legal framework of the administration of the GST.

11.2  Included in the response was a request that the Board undertake a review of
the application of the GST to cross-border transactions and consult widely with
stakeholders. This review was in response to recommendations 26 to 29 of the Board’s
report. In essence these recommendations were that:

* the Government should consider reviewing the application of the GST to
cross-border transactions with a view to simplifying and reducing the number of
non-residents in the system (recommendation 26);

* the Commissioner should consider further streamlining the proof of identity and
proof of enterprise requirements for non-residents in the circumstances where the
risk to revenue is low (recommendation 27);

* aresident entity which acts for a non-resident but falls short of being an agent under
the current provisions should be able to apply the features of the GST non-resident
agency provisions. This may include a commission agent or a sub-contractor who
does things on behalf of the non-resident. The non-resident and the resident entity
would both have to agree (recommendation 28); and

* non-residents that do not account for their taxable supplies or importations and
their creditable acquisitions or importations because of the current or expanded
agency provisions should no longer have to register for GST (recommendation 29).

CHAPTER 1.2: REVIEW’'S TERMS OF REFERENCE

121  The terms of reference for the review of the application of GST to cross-border
transactions are:

* The Board of Taxation should consult with relevant stakeholders and report to the
Government on improvements to the design of the GST system necessary to ensure
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Review of the application of GST to cross-border transactions

that cross-border transactions are treated in an efficient and effective manner. A
particular focus will be those design features underpinning the involvement of
non-residents in the Australian GST system with a view to simplifying the design.

¢ The review should include, but not be limited to, consideration of:

—  the extent to which non-residents should be drawn into the operation of the
GST;

—  the role of resident agents acting for non-residents and whether there is
scope to broaden it; and

—  ways to simplify and reduce compliance and administrative costs associated
with cross-border transactions.

* The Board should have regard to the design features of the GST as a multi-stage
value added tax and should also ensure that any possible changes do not
undermine the integrity of the GST in aiming to tax final consumption in Australia.
In considering any changes, the Board should ensure that its recommendations have
regard to the likely impact on revenue.

* The Board should consult widely and report to the Government by the end of
February 2010 on the outcome of its consultations and its recommendations.

CHAPTER 1.3: THE REVIEW TEAM

13.1  The Board of Taxation is an independent, non-statutory body established to
advise government on various aspects of the Australian taxation system (refer
Appendix F for the Charter of the Board of Taxation).

1.3.2  The Board appointed a Working Group of its members to work on the review.
The Working Group comprised Eric Mayne (Chair of the Working Group),
Richard Warburton AO, and Curt Rendall.

133  The Board also appointed an Expert Panel which consisted of GST taxation
advisors chosen for their expertise to assist with the review. They are:

* Frank Brody (Partner, Mallesons Stephen Jaques Lawyers);
* Denis McCarthy (Executive Director, PricewaterhouseCoopers);
* Rebecca Millar (Associate Professor, University of Sydney); and

* Sasha Ivanusic (BHP Billiton).
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Chapter 1: Introduction

134  The Expert Panel members assisted the Board with technical and practical
advice on the key issues and recommendations and the technical content of this report.
The Board appreciates their valuable contribution.

1.3.5 In addition, the Board consulted extensively with the Treasury and the
Australian Taxation Office (ATO). The Board in particular would like to thank
Mr Robert Dalla-Costa, Specialist Advisor, Indirect Tax Division from the Treasury and
Ms Josephine Drum, Centre of Expertise, Goods and Services Tax from the ATO and
their respective teams for their contribution to this review and the report.

CHAPTER 1.4: REVIEW PROCESSES

141  The Board has consulted widely in developing the recommendations in this
report. The Board’s consultation processes involved:

* public release of a discussion paper to assist stakeholders in preparing submissions;

* meeting with representatives from the Software Developers” Consultative Group;
and

 discussions with the Expert Panel.

DISCUSSION PAPER

142  The Board developed a discussion paper to facilitate public consultation. It
was released on 29 July 2009.2

1.43  The discussion paper provided an overview as to how, and the framework
under which, GST is applied to cross-border transactions.

144  The Board recognised four broad issues in the discussion paper in relation to
the application of GST to cross-border transactions:

* the broad application of the connected with Australia provisions;
* registration requirements for non-residents and access to GST refunds;
* the scope of the GST-free rules; and

* consumption in Australia on which GST currently is not captured.

2 A copy of the discussion paper is available to download from
http:/ /www.taxboard.gov.au/content/gst_cross _border/issues_paper/index.asp
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1.45  Chapter 5 of the Board’s discussion paper considered some possible options
for change and these are outlined in Appendix C.

SUBMISSIONS

1.4.6  The Board requested written submissions on the review of the application of
GST to cross-border transactions by 4 September 2009. The Board received 19
submissions, 15 of which are available to the public and can be obtained from the
Board of Taxation’s website.

147  Appendix D contains a list of the parties who provided submissions and
agreed to have their submissions made public.3

1.4.8  The Board thanks all parties who provided submissions and appreciates the
effort and time taken by these parties in putting forward their issues and proposing
recommendations.

3 Copies of public submissions made to the Board are available at
http:/ /www.taxboard.gov.au/content/GST administration review/submissions/index.asp.
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CHAPTER 2: APPLICATION OF GST TO CROSS-BORDER
TRANSACTIONS

GENERAL PRINCIPLES FOR TAXING CROSS-BORDER TRANSACTIONS
IN AUSTRALIA

211  An essential feature of Australia’s GST regime is to tax consumption by final
consumers if this consumption takes place in Australia and to provide relief from
taxation for business to business transactions. GST generally applies to goods, services
and intangibles acquired outside of Australia for consumption in Australia. Goods,
services and intangibles exported from Australia are treated as GST-free. This is
referred to as ‘the destination principle’. This ensures that the private consumption of
goods and services from offshore is taxed in the same way as similar things acquired
domestically. That is, GST is levied on consumption that occurs within Australia,
regardless of the origin of the supply.

21.2  Relief from taxation for business to business transactions is achieved generally

by:
* imposing tax on supplies made by entities registered for GST; but

+ allowing those entities to offset the GST they are liable to pay on supplies they make
against input tax credits for the GST that was included in the price they paid for
their business inputs.

213  While one policy principle is to ensure that GST applies to consumption of
goods or services acquired from outside Australia this needs to be balanced against the
policy objective to not impose unnecessary cost on non-resident suppliers:

In addition, the Government wants to ensure it does not unnecessarily draw
non-residents into the GST system?.

214  Non-resident businesses can be drawn into Australia’s GST system because of
the ‘invoice-credit’ mechanism which seeks to tax the valued added at each stage of the
production chain on a transaction by transaction basis. To ensure that no GST is borne
by businesses® on their inputs, businesses are required to register for GST to claim a

4 Explanatory Memorandum to Indirect Tax Legislation Amendment Bill 2000, paragraph 3.30.
5 Other than those making input taxed supplies.
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Review of the application of GST to cross-border transactions

refund of the GST paid. In order for non-residents to claim a refund of the GST they
have paid, they are required to register and so are drawn into Australia’s GST regime.

21.5  This gives rise to administrative costs for non-residents and integrity concerns
for the ATO, which has limited jurisdictional control over non-residents. In addition, if
non-residents do not register and claim their input tax credits, there is the potential for
GST to be ‘embedded’ in the price of the supply.

OPERATION OF THE CURRENT GST LAW IN AUSTRALIA

21.6  If non-resident businesses supply goods, services or other things (such as
rights) for consumption in Australia, they may have an obligation to register for GST
and remit GST on any taxable supplies they make, after offsetting the GST paid on
their business inputs. Non-resident businesses also can register voluntarily for GST
and may do so to recover GST incurred on their business acquisitions in Australia even
if they do not make any taxable supplies.

21.7 A registration system is used for the administration of the GST to ensure that
GST is remitted by those required to do so and to provide relief for GST imposed on
acquisitions by businesses.

218  The GST liability normally is imposed on the entity making the taxable supply
or taxable importation. In many instances, a GST liability can be imposed on a
non-resident business that does not have an establishment or representative in
Australia. For example, if a non-resident supplier of services either sends its employees
to Australia or engages a domestic sub-contractor to perform the services, those
services are done in Australia and a GST liability is imposed on the non-resident if the
other requirements for making a taxable supply are met.

TAXABLE SUPPLIES

219  There are a number of elements necessary for a supply to be a taxable supply.
The most relevant elements in cross-border transactions are that:

 the supply is connected with Australia;
* the supplier is registered or required to be registered for GST; and

 the supply is not GST-free or input taxed.
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Chapter 2: Application of GST to cross-border transactions

21.10 The connected with Australia rules establish the initial jurisdictional boundary
of the GST.6¢ The rules for determining when a supplier, including a non-resident
supplier, is making a supply that is connected with Australia differ depending upon
whether the supply is one of goods, real property or something other than goods or
real property.

21.11 The residency status of the supplier or whether the supply is between business
entities is not relevant in determining if a supply is connected with Australia.
However, the residency status of the recipient of the supply can be relevant in
determining if the supply is GST-free.

Supply of goods
21.12 A supply of goods is connected with Australia if:

* goods are delivered, or made available, in Australia;
* goods are removed from Australia; or

* the supplier imports the goods into Australia or installs or assembles the imported
goods in Australia.

21.13 In general, a supply of goods is a GST-free export if the goods are exported by
the supplier before, or within 60 days after, receiving any consideration for the goods
or, if on an earlier day, the supplier issues an invoice for the goods.

Supply of real property

21.14 A supply of real property is connected with Australia if the real property, or
the land to which the real property relates, is in Australia. A supply of real property is
not connected with Australia if the land to which the real property relates is outside
Australia.

21.15 Real property is defined widely and includes the supply of a hotel room.

21.16 A supply of real property situated in Australia can never be a GST-free export.

Supplies of things other than goods or real property

21.17 A supply of anything other than goods or real property (generally services or
intangibles such as rights) is connected with Australia if:

6 This initial jurisdictional boundary is extended by the compulsory reverse charge rule, to ensure
that, to the greatest extent feasible, consumption in Australia is covered by the GST law.
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¢ the thing is done in Australia; 7

 the supplier makes the supply through an enterprise that the supplier carries on in
Australia; or

* neither of the above applies and the thing supplied is a right or option to acquire
another thing and the supply of that other thing would be a supply connected with
Australia.

21.18 Certain supplies of services or intangibles are GST-free because of their
relationship with goods or real property situated outside Australia. For example, the
repair of goods from outside of Australia whose destination is outside of Australia is a
GST-free supply of services.

2119 A supply of a thing (other than goods or real property) that is made to a
non-resident who is not in Australia when the thing supplied is done (for example,
when the service is performed) generally is GST-free. However, those supplies are not
GST-free if the supply is provided to another entity in Australia.

21.20 Supplies made to residents or non-residents who are not in Australia when the
thing supplied is done also may be GST-free if the effective use or enjoyment of that
supply takes place outside Australia.

21.21 A supply of rights is GST-free if those rights are for use outside Australia or if
the recipient is a non-resident and is outside Australia when the thing supplied is
done.

2.1.22  Other supplies of services that are specifically GST-free include international
transport of goods and passengers, travel agency services in arranging overseas
supplies and certain supplies relating to international mail.

‘IMPORTED’ SERVICES AND INTANGIBLES

21.23 Supplies of things other than goods or real property that are not connected
with Australia are referred colloquially to as ‘imported services’ if they are acquired by
an entity in Australia. Imported services for which the recipient is not entitled to a full
input tax credit (for example, financial institutions) are taxable supplies and a
compulsory reverse charge system applies whereby the GST payable on the supply is
payable by the registered recipient of the supply, not the supplier. This extends the
initial jurisdictional boundary established by the connected with Australia rules to

7 The phrase ‘the thing is done’ is used in the GST law to refer to the performance of the supply.
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Chapter 2: Application of GST to cross-border transactions

ensure that, to the greatest extent feasible, consumption in Australia is subject to the
GST law.8

TAXABLE IMPORTATIONS

Goods

2124 GST is imposed on a taxable importation except to the extent the GST Act
specifies the importation is non-taxable. A taxable importation requires goods to be
imported and in most situations entered for home consumption. The entry for home
consumption generally is the trigger for GST liability.

21.25 A taxable importation also could involve a taxable supply. A taxable supply
can occur when the non-resident:

» supplies goods to Australia and imports those goods into Australia on, for example,
delivery duty paid (DDP) terms; or

» supplies goods to Australia and installs or assembles the goods in Australia.

21.26  The entity that makes the taxable importation must pay the GST payable on
the taxable importation. The amount of GST is 10 per cent of the value of the taxable
importation. The value of the taxable importation is the customs value of the goods
plus the cost of bringing the goods to Australia, including transport, insurance,
customs duty and wine equalisation tax (if any).

21.27 GST on a taxable importation usually is paid to the Australian Customs and
Border Protection Service before goods are released from Customs control.

21.28 To ensure that GST effectively is borne by private consumers, an input tax
credit for the GST paid on imported goods is available where the importer is registered
or required to be registered and the goods are imported in relation to carrying on their
enterprise, unless the importation relates to making input taxed supplies or is of a
private or domestic nature.

GST COLLECTION AND REFUNDS

21.29  GST normally is payable by the supplier of a taxable supply.

2130 A non-resident who is registered for GST, or required to be registered for GST,
is required to lodge a business activity statement (BAS) with the ATO. Refunds of GST

8 This is discussed in more detail at paragraph 2.1.40
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to non-resident businesses can only be made through registration and lodgement of a
BAS.

Registration

2.1.31 The registration requirements for non-resident businesses are similar to those
for any Australian business.

21.32 A non-resident that carries on an enterprise is required to be registered if its
GST turnover is at or above $75,000 (or $150,000, for a non-profit body). Those with a
turnover below these thresholds nevertheless can register voluntarily.

2.1.33 Supplies that are disregarded in working out the GST turnover for registration
purposes are:

» supplies that are not connected with Australia;

* supplies of a right or option to acquire another thing, the supply of which would be
connected with Australia (but not if the supply of the right or option is made
through an enterprise carried on in Australia or is done in Australia); and

» supplies of a right or option to use commercial accommodation in Australia if the
supply neither is made in Australia nor made through an enterprise that the
supplier carries on in Australia.

21.34 GST-free supplies count towards the GST registration turnover. Therefore, it is
possible that an entity may be required to register for GST even though the only
supplies it makes are GST-free.

21.35 To register, non-residents must provide certain documentation as evidence
that they are carrying on the enterprise for which they are seeking GST registration.
They are also required to provide evidence of their identity as the non-resident entity,
or of their identity as a representative, such as a director, of the non-resident entity.

21.36  The requirements for non-residents to establish proof of identity are broadly
equivalent to those for residents. However, all documents must be certified as true
copies by an Australian embassy, high commission or consulate, or by a competent
authority in the relevant country (if the country has signed the Hague Apostille
Convention®) and have these documents Apostille’d.10

2.1.37  Entities that are eligible for an Australian Business Number (ABN) apply for
this at the same time as they apply for GST registration. However, non-residents who

9 The Hague Convention of 5 October 1961 Abolishing the Requirement of Legalisation for Foreign
Public Documents.

10 Apostille’d means a type of certification issued by a ‘competent authority” designated by the state
in which the document was issued.
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Chapter 2: Application of GST to cross-border transactions

neither carry on an enterprise in Australia nor make supplies that are connected with
Australia are not entitled to an ABN even if they are registered for GST.

Reverse charge — voluntary and compulsory

2.1.38 In an attempt to reduce the burden on non-residents Australia’s GST regime
includes a number of mechanisms to make it easier for non-residents to meet their GST
obligations. These include voluntary reverse charging of GST and making resident
agents that act for a non-resident responsible for the GST consequences of what the
non-residents do through their agent. ‘Reverse charged’ means that the GST payable
on the supply is payable by the recipient rather than the supplier.

21.39 A voluntary reverse charge may apply if a non-resident does not have a
presence in Australia and has an agreement with the recipient of the supply to apply
the voluntary reverse charge. Under a voluntary reverse charge, a non-resident need
not register for GST if the only supplies it makes are made under one or more reverse
charge agreements.

2140 A compulsory reverse charge applies if a non-resident makes a supply of
services or rights that is not connected with Australia to a registered business in
Australia that is not entitled to claim a full input tax credit in respect of that
acquisition. The GST on the supply is reverse charged compulsorily to the business in
Australia. This measure addresses the potential bias that would otherwise arise for the
business in Australia to import services and rights from non-residents who would not
be required to charge GST on their supplies, unlike similar services supplied
domestically for which they could not fully recover the GST charged.

OECD INTERNATIONAL VAT/GST GUIDELINES

2141 The Board notes that the Organisation for Economic Co-operation and
Development (OECD) is developing guidelines for the application of GST/VAT to
cross-border trade in services and intangibles!’. The OECD supports the general
principle that the customer location is the main factor in determining the jurisdiction
for taxation of business to business supplies. There is also support for reducing
compliance costs for such business to business supplies through shifting the GST/VAT
to the resident entity through a reverse charge or, where the acquisition is fully
creditable, by removing that transaction from the system.

11 OECD’s Committee on Fiscal Affairs ‘Applying VAT/GST to Cross-Border Trade In Services and
Intangibles Emerging Concepts for Defining Place of Taxation” - First Consultation Document January
2008 and ‘Applying VAT/GST to Cross-Border Trade In Services and Intangibles Emerging Concepts for
Defining Place of Taxation’ - Second Consultation Document June 2008.
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2142 The Board’s recommendations are broadly consistent with the direction the
OECD is taking in relation to the application of VAT/GST to cross-border business to
business transactions.
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CHAPTER 3: BOARD’'S RECOMMENDATIONS

CHAPTER 3.1: ISSUES RAISED BY AUSTRALIA’S APPROACH TO
CROSS-BORDER TRANSACTIONS

311  The interaction of the features of the Australian GST system gives rise to a
number of issues for taxpayers and the ATO, often for no net revenue gain. These are:

* Australia’s GST system is overly inclusive of non-residents which can place
unnecessary compliance costs on non-residents and can lead to embedded taxation
for Australian businesses;

* there are significant compliance costs faced by non-residents who seek to register in
Australia’s GST system; and

* the collection of GST on cross-border transactions can be inefficient due to the
difficulties associated with enforcing GST compliance on a non-resident outside
Australia’s jurisdiction.

312  This review is looking at ways to ensure that the approach to the GST
treatment of cross-border transactions does not draw non-residents unnecessarily into
the GST system and operates in an effective and efficient manner. The Board recognises
that this policy objective needs to be balanced against the primary objectives of the GST
of ensuring that consumption by private consumers is taxed, if that consumption takes
place in Australia, and providing relief from GST for business to business transactions.

313  The Board’s recommendations broadly will remove non-residents that do not
have a business presence in Australia from Australia’s GST system. The Board’s
recommendations will:

* reduce compliance costs for non-residents;

* reduce administrative costs associated with enforcing GST compliance on
non-residents; and

¢ be revenue neutral.

Page 13



Review of the application of GST to cross-border transactions

CHAPTER 3.2: CONNECTED WITH AUSTRALIA PROVISIONS

321 If a supply by a non-resident is connected with Australia the non-resident
supplier generally is liable for any GST payable on that supply. Exceptions occur if the
non-resident supplier and the Australian recipient agree to reverse charge the GST
liability and also if the non-resident supplier makes the supply through a resident
agent.

3.22  The broad application of the connected with Australia provisions in the GST
Act draws many non-resident entities into the Australian GST system and this can lead
to inefficient outcomes. This includes embedded GST to the extent non-residents are
deterred from registering or fail to recover the GST on their dealings with other
businesses and the administrative difficulties of enforcing compliance on non-residents
who are outside Australia’s jurisdiction.

323  The Board has addressed the broad application of the connected with
Australia rules for services and intangibles separately from goods.

CONNECTED WITH AUSTRALIA PROVISIONS — SERVICES AND
INTANGIBLES

3.24  Supplies of services and intangibles made by a non-resident that are done in
Australia are connected with Australia. It is this aspect of the connected with Australia
rules that brings many non-residents into the GST system. For instance, a supply by a
non-resident is connected with Australia if it engages an Australian sub-contractor to
perform the service in Australia even though the non-resident does not have a business
presence in Australia.

325 If a supply of a service or intangible by a non-resident is connected with
Australia then the non-resident may be required to register, remit GST and may claim
input tax credits. The supply will not be subject to the existing compulsory reverse
charge provisions because it is connected with Australia. This generally means the
non-resident’s GST liability will not be transferred to the recipient business in Australia
unless there is a voluntary reverse charge agreement. If it is reverse charged it would
preclude the need for the non-resident to register for, and pay, GST in Australia.

Views in submissions

3.26  Those who made submissions in response to the discussion paper broadly
were in support of the option to remove non-residents from Australia’s GST system
through limiting the connected with Australia rules for the supply of services and
intangibles.
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3.2.7 The Institute of Chartered Accountants in Australia noted in their submission
that:

By international standards, the Australian GST law is in our view overly inclusive of
non-residents, particularly in respect of supplies of “things other than goods or real
property” (i.e. supplies of ‘services’). This results in higher compliance costs for
non-residents and higher GST costs for Australian firms and consumers than arise
under the GST regimes of our international counterparts, such as New Zealand and
Canada.

3.2.8 The Corporate Tax Association supported limiting the connected with
Australia rules to exclude non-resident supplies to businesses in Australia, with
businesses in Australia to be indicated by an ABN. They submitted that a reverse
charge should apply where the recipient business in Australia makes the acquisition
for less than a fully creditable purpose and to supplies of things other than goods and
real property.

3.29  PricewaterhouseCoopers argued that limiting the connected with Australia
rules, extended to also exclude supplies of services between non-resident entities,
would allow the existing compulsory reverse charge rules under Division 84 to operate
without further amendment.

The current Division 84 rules are effective and efficient, applying only where a
recipient is not entitled to a full input tax credit in relation to the acquisition.

3.210 The Taxation Institute of Australia agreed that limiting the connected with
Australia rules would, to some degree, reduce the number of non-residents in the
system. The Institute recognises that limiting the connected with Australia rules will
impose obligations on businesses in Australia to determine whether non-resident
suppliers have a presence in Australia. However, the business in Australia is only
required to account for a reverse charge liability where it results in a net amount
payable.

3.211 Consistent with the objective of minimising the number of non-resident
entities required to register for GST in Australia, the Australian Financial Markets
Association believes the concept of carrying on an enterprise in Australia for GST
purposes should be aligned with the income tax definition of what constitutes a
permanent establishment.

Board’s consideration

3.212 In the Board’s view, the connected with Australia rules apply too broadly to
the supply of services and intangibles and as a result the collection of GST is inefficient.
Non-residents are relied upon to collect and remit GST that, in many instances, will
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give rise to an input tax credit entitlement for the recipient business in Australia. With
few exceptions’?, there is no net GST revenue arising from transactions of this nature if
they are between a non-resident business and a business in Australia that is registered
for GST.

3.213 The approach recommended by the Board is to limit the scope of the
connected with Australia rules for supplies by non-residents to businesses that have a
presence in Australia. The change to the rules would not include real property but
would include the supply of services and intangibles and, in limited circumstances,
goods. Proposed changes to the connected with Australia rules for goods are discussed
separately below.

3.214 The Board recommends that supplies of services and intangibles by a
non-resident that are done in Australia should not be connected with Australia if:

* the supply is made to a business that has a presence in Australia that is registered
for GST; and

—  the non-resident supplier has no business presence in Australia; or

—  the non-resident supplier has a business presence in Australia but the
supply is not made through that business presence.

3.2.15 For businesses that are entitled to full input tax credits, these transactions are
currently revenue neutral, that is the GST remitted by one party is claimed as a credit
by the other. This approach will not impact on the amount of GST that should be
collected even though supplies by non-resident businesses may no longer be taxable.
The practical effect is that a business in Australia that makes taxable supplies will remit
to the ATO an amount of GST that covers their own value added and that of the
non-resident.!3

3.2.16  For recipients of the supply that are not entitled to a full input tax credit this
approach will mean that supplies of services and intangibles no longer connected with
Australia will automatically become subject to the existing compulsory reverse charge
provisions.

3.2.17  Limiting the connected with Australia rules for services and intangibles will
mean that:

* fewer non-residents are drawn into Australia’s GST system reducing the costs of
compliance;

12 An exception to this is if the business in Australia is not entitled to full input tax credits in relation
to the supply.

13 This is no different from the position of any resident supplier whose outputs are taxable but whose
inputs are GST-free, such as a restaurant purchasing GST-free food and selling taxable restaurant
meals.
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* the appropriate amount of GST will be collected from the business in Australia
instead of the non-resident; and

* administration will be simpler for the ATO as it does not have to seek compliance
from a non-resident operating outside Australia’s jurisdiction.

3.218 Example 1 in Chapter 5 demonstrates how this recommendation will work.

Recommendation 1: The GST law should be amended to limit the application of
the connected with Australia provisions for the supplies by a non-resident of
services and intangibles

Supplies of services and intangibles by a non-resident that are done in Australia
should not be connected with Australia if:

* the supply is made to a business that has a presence in Australia that is registered
for GST; and

- the non-resident supplier has no business presence in Australia; or

- the non-resident supplier has a business presence in Australia but does not use
that business presence in making the supply.

CONNECTED WITH AUSTRALIA PROVISIONS — GOODS

3.219 The supply of goods by a non-resident that involves those goods being
brought to Australia is connected with Australia if the supplier imports the goods into
Australia or installs or assembles them in Australia. In most cases, it is the Australian
recipient of the supply who imports the goods into Australia.

3.220 If the goods are sold by a non-resident on free-on-board (FOB) terms the
goods will be imported by the recipient and the supply of the goods is not connected
with Australia. It is therefore not a taxable supply by the non-resident but will be a
taxable importation for the recipient. The recipient pays the GST on the taxable
importation and is responsible for managing the customs clearance procedures.

3.221 However, if goods are sold by a non-resident on delivery duty paid (DDP)
terms the supply can be both a taxable importation and a taxable supply for a
non-resident supplier. The supply is connected with Australia because the non-resident
imports the goods into Australia. The GST payable on a taxable supply is payable by
the supplier. If the supplier also makes a taxable importation, the supplier must pay
the GST on the taxable importation. If the supplier makes a creditable importation the
supplier is entitled to an input tax credit for the GST payable on the importation. This
results in a situation where the same goods are subject to tax twice on the same
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transaction, once as a taxable importation and then again as a taxable supply even
though, often, the whole transaction is revenue neutral.

3.2.22 If the non-resident supplier of goods is not the importer of those goods into
Australia, but agrees to install or assemble the goods in Australia, then the supply is
connected with Australia and the non-resident will have to account for GST on the
taxable supply. The supply of the goods also will be a taxable importation for the entity
that enters those goods for home consumption in Australia. This means that the supply
of goods is both a taxable importation for the entity that has entered the goods and a
taxable supply for the non-resident supplier and ensures that the value of the
installation services does not escape GST. In some instances, neither the business in
Australia that enters the goods for home consumption nor the non-resident supplier is
entitled to an input tax credit for the GST paid on a taxable importation. This issue is
discussed further in Chapter 4.4.

3.2.23 Supplies of goods made by non-resident businesses where the goods are
sourced in Australia and are made available in Australia are connected with Australia.
These supplies could be made to another non-resident or to an Australian based entity.
Under the current regime, the non-resident businesses can be required to register for
GST, pay any GST owing, and claim input tax credits, for no net GST revenue.

Views in submissions

3.2.24 The Institute of Chartered Accountants in Australia noted in their submission
that the connected with Australia provisions for the supply of goods by non-residents
could be limited:

For supplies of goods with installation services in Australia, the Board should consider
narrowing the rules to mirror the amendments suggested in relation to services, such
that the supply by an unregistered non-resident of services to install goods in
Australia does not make the supply of the goods by the non-resident connected with
Australia, where the recipient of the services is registered (or possibly is another
non-resident business that does not have an establishment in Australia and is not
registered).

For supplies of goods brought to Australia, consideration should be given to whether
“imported” goods sold under DDP terms [delivered duty paid] to fully creditable
Australian business customers can be excluded without risk to the revenue. If so, a
significant number of non-residents could be removed from the GST net...

Board’s consideration

3.225 The Board recognises that many supplies of goods by non-residents into
Australia are not connected with Australia and are therefore not taxable supplies.
These supplies are only subject to GST as taxable importations. However, in certain
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circumstances a non-resident without a business presence in Australia can make a
taxable importation that also is a taxable supply of goods.

3.226 The approach recommended by the Board in relation to goods is to limit the
scope of the connected with Australia rules for business to business transactions. This
will include supplies by a non-resident to a registered business in Australia if:

* the non-resident imports the goods into Australia;
* the non-resident installs or assembles the goods in Australia; or
* the non-resident supplies goods that already are in Australia. 4

3.2.27  The connected with Australia rules for supplies by non-residents of goods that
al