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Chapter 1: Summary of recommendations

The Board has examined all matters relating to its brief and has considered the many
submissions it has received. It believes the following recommendations would enhance the
workability of the draft Charities Bill 2003 (the draft Bill) and the Explanatory Material (EM).

Disqualifying purpose (subsection 8(2))

3.44  The Board recommends that the Government provide greater clarity to the sector on
how charitable bodies may be affected by the interrelationship between subsection 8(2) and
paragraphs 4(1)(a), (b) and (c).

3.45  The Board makes the following recommendations in the event that the Government
decides to retain subsection 8(2) in substantially its current form:

(@) The Board recommends that the EM and if necessary the draft Bill be revised to clarify
how the provisions of the draft Bill are intended to operate, and to deal with the
following issues in particular:

e The discrepancy between the words of the draft Bill, which maintain a clear
distinction between activities and purposes, and the view expressed in the EM
that charitable purpose may be determined by an examination of activities and
other matters as well as purposes.

» The tests that will be applied to determine whether particular activities have
become purposes in their own right. 1

(b) The Board recommends that the draft Bill be amended to clarify whether ‘cause’ as
used in paragraph 8(2)(a) is intended to mean ‘political cause’ or to have a more
general application.

(©) The Board recommends that consideration be given to whether paragraph 8(2)(b)
should also refer to opposing a candidate for political office.

1 The Board notes that, under the draft Bill, the tests “ancillary or incidental” apply only when these activities
have become purposes — they are not a test for when an activity becomes a purpose. Refer to
paragraph 3.39.
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Chapter 1: Summary of recommendations

(d) The Board recommends that the EM be revised to emphasise that subsection 8(2)
applies only to:

» the purpose of advocating a political party or [a political] cause;
« the purpose of supporting [or opposing] a candidate for political office;
« the purpose of attempting to change the law or government policy;

rather than advocacy as this word is commonly understood in the community.

Core definition (section 4); Not-for-profit entities (section 5);
and Dominant purpose (section 6)

4.33  The Board recommends that, to improve the workability of the Bill, some clarity be
provided in the Bill as to whether or not peak bodies would generally qualify as charities.

4.34  The Board recommends that the draft Bill should be amended to provide a clear
definition of ‘government body’, including whether local government (currently omitted) is
included, and a clear definition of ‘controlled by government’.

4.35 The Board recommends that consideration be given to addressing the problems that
may be caused for testamentary trusts by subsection 7(1).

4.36 The Board recommends that the meaning of ‘partnership’ in paragraph 4(1)(f) be
clarified in the EM or by the insertion of a note in the draft Bill along the following lines:

‘Note: Under paragraph 4(1)(f) of this Act, some entities covered by the Income Tax
Assessment Act 1997 are not able to be recognised as charities, charitable institutions
or any other kind of charitable bodies.’

4.37  The Board recommends that the words ‘small scale’ be removed from the EM’s
example of ‘ancillary or incidental’ activities as it does not appear to be supported by the
draft Bill, and further that the intent of paragraph 4(1)(c) be clarified in the EM or the draft
Bill.

4.38 The Board recommends that the relationship between paragraph 4(1)(c) and section 6
be clarified, possibly by the inclusion of a new subsection 6(3) along the following lines:

‘(3) If an entity has a dominant purpose as described in subsection (1) or (2), then an
activity engaged in by the entity furthers or is in aid of its dominant purpose if it
furthers or is in aid of any of the purposes covered by that subsection.’
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Chapter 1: Summary of recommendations

Serious offence (paragraph 4(1)(e))

5.15 The Board notes that subsection 8(1) would ensure that an entity with an unlawful
purpose was not entitled to charitable status, and recommends that paragraph 4(1)(e) be
removed, so that an instance of unlawful conduct would not disqualify an entity from
obtaining or retaining charitable status.

Public benefit: numerically negligible (subsection 7(2))

6.25  The Board recommends that section 7 be amended to provide that ‘sufficient section’
is defined as one which is not ‘numerically negligible’ compared with the size of that part of
the community to whom the purpose would be relevant.

Altruism

7.16  The Board recommends that it is not necessary to require an entity’s dominant
charitable purpose to be altruistic as the public benefit test is adequate.

Administrative burden
8.12 The Board recommends that:

 the practical application of the draft Bill should be the subject of a
post-implementation review within two to three years of its implementation; and

» for the purposes of the post-implementation review, a base-line study of the
current administrative burden should be started before the draft Bill is
implemented.

813  The Board recommends that an education program and compliance tool-kit be
provided by government to the charitable sector to accompany the enactment of the draft
Bill.
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Chapter 2: Overview

The Terms of Reference

21 On 22 July 2003, the Treasurer, the Hon. Peter Costello MP, asked the Board of
Taxation (the Board) to consult with the charitable sector and to prepare a report advising
him on the workability of the draft Charities Bill 2003 (the draft Bill) and the accompanying
Explanatory Material (EM).

22 The draft Bill represents the Commonwealth’s first legislative definition of a ‘charity’,
which until now has been largely defined through the common law. The draft legislation
forms a part of the Government’s response to the Report of the Inquiry into the Definition of
Charities and Related Organisations (the CDI), June 2001.

23 The Treasurer forwarded the following Terms of Reference to the Board of Taxation
on 22 July 2003 requesting that a report be submitted to him by 1 December 2003. The
reporting date was subsequently extended to 19 December 2003.

Consultation by the Board of Taxation on the definition of a charity

1. The Government has announced that it will codify the existing common law meaning of a
charity and expand it to encompass certain child care organisations, self-help bodies, and
closed or contemplative religious orders.

Pursuant to this decision, the Board is to consult on the workability of the legislative definition
of a charity proposed in the exposure draft Charities Bill 2003.

2. In addition, the Board should specifically consult on whether the public benefit test in the
Charities Bill 2003 should require the dominant purpose of a charitable entity to be altruistic,
as recommended by the Report of the Inquiry into the Definition of Charities and Related
Organisations.

3. The Board should consult primarily with organisations intended to fall within the new
definition of a charity.

4, The Board should consider views put forward and provide its recommendations in a report to
the Government by 1 December 2003.

1 http:/ /www.cdi.gov.au.
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Chapter 2: Overview

The meaning of workability

24 The Board, in considering its brief, offered the following guidance to the sector to
assist organisations prepare their submissions and to guide its own advice to the Treasurer.
In order to assess the workability of the proposed legislation, the sector was asked whether
the proposed legislative definition would:

+ effectively implement the Government’s policy as expressed in the Treasurer’s
Press Release No. 49, 29 August 2002 (PR No 49);

« provide greater clarity and transparency to charities;

« provide the flexibility to ensure the definition can adapt to the changing needs of
society;

» give effect to the common law definition of a charity except where the meaning
was deliberately expanded, for example to include not-for-profit child care, open
and non-discriminatory self-help groups and closed or contemplative religious
orders;

+ have any effect on the level of administrative burden upon charities.
2.5 The Board did not consider workability to include:

+ the administrative arrangements required of the Government to implement the
definition;

e the degree of harmonisation with the laws of the States and Territories; or

+ the scope of the new definition (for example, the issue of including certain child
care organisations and self-help groups within the definition was dealt with in the
CDI Report following the consideration of submissions from the charitable sector,
and in the Government’s response to the report contained in the Treasurer’s Press
Release (PR No 49)).

How the consultation was conducted

2.6 The consultation was conducted by a Working Group of the Board comprising

Ms Jane Schwager (chair), Mr John Bronger, Ms Hilary Penfold, QC and

Mr Richard Warburton, with the assistance of the Board Secretariat. As part of its
deliberations, the Board had the benefit of the views of its ex officio members: the Secretary to
the Treasury, Dr Ken Henry; the Commissioner of Taxation, Mr Michael Carmody; and the
First Parliamentary Counsel, Ms Hilary Penfold, QC. The ex officio Government members
reserved their final views for advice to the Government. The Board was assisted by four
consultants: Ms Denny Groth, Professor Myles McGregor-Lowndes, Ms Jane Pretty and

Ms Marie Spencer. The Board is also grateful to Mallesons Stephen Jaques for providing the
assistance of Mr Nicholas Vesic to the Working Group.
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Chapter 2: Overview

2.7 The timeframe for conducting group discussions, receiving and reviewing
submissions and preparing the report by December 2003 was short. The consultation
involved organisations and peak groups from across the sector including those dealing with
welfare, legal services, children’s services, housing, culture, education, the environment,
health, indigenous affairs, ethnic affairs, overseas aid and religion. Lists of meetings held
and submissions received are contained in Appendices 3 and 4.

2.8 The Board issued a press release announcing its brief and inviting organisations
within the charitable sector to take part in its consultations. The Board called for
submissions through advertisements in major daily newspapers in each State and Territory.
Each of the 373 individuals and organisations that had made a submission to the CDI also
received an invitation to make a submission.

29 To ensure that the consultation was as thorough as possible, the Board also met with
key charitable bodies and representative groups and conducted group discussions in all State
and Territory capitals. The groups, which were organised by peak organisations, enabled
the Board to explain the Terms of Reference and obtain an early indication of the sector’s
response to the draft Bill.

210 To assist potential respondents, the Board made available the draft Bill and EM, the
Board’s Terms of Reference, the Board’s consultation plan, a guide to making a submission,
and a ‘frequently asked questions’ information paper.

211  The Board received 267 written submissions, including 10 confidential submissions.
Each of these was reviewed to enable the Board to assess the perceived impact of the draft
legislation.

The Government’s response to the Charities Definition Inquiry

212  The Treasurer announced the Government’s response to the CDI Report in a Press
Release (PR No 49). The Treasurer announced that ‘[T]he Government has decided to enact a
legislative definition of charity for the purpose of the administration of Commonwealth laws
and to adopt a majority of the Inquiry’s recommendations for the definition.”

213  The Treasurer stated that the ‘[T]he legislative definition of a charity will closely
follow the definition that has been determined by over four centuries of common law, but
will provide greater clarity and transparency for charities. The details of the definition are
attached. It will explicitly allow not-for-profit child care available to the public, self-help
bodies that have open and non-discriminatory membership and closed or contemplative
religious orders that offer prayerful intervention for the public, to be charities. It will
provide certainty to those organisations operating in the sector while still providing the
flexibility required to ensure the definition can adapt to the changing needs of society.’
(PR No 49)

214  The announcement specifically noted that ‘commercial purposes should not deny
charitable status where such purposes further, or are in aid of, the dominant charitable
purposes or where they are incidental or ancillary to the dominant charitable purposes.’
(PR No 49)
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Chapter 2: Overview

215  The announcement also sets out elements of the proposed definition of a charity
which, among other things, indicated that an entity must not have a dominant purpose of:

» advocating a political party or cause; or
« supporting a candidate for political office; or
+ attempting to change the law or government policy. (PR No 49)

216  The Treasurer also noted that the Commonwealth’s main requirement for a definition
of a charity is to determine eligibility for tax relief but that the definition would also apply
for all Commonwealth legislation. He also noted that he would be writing to each State and
Territory Treasurer to gauge their interest in achieving harmonisation of laws defining

charity.

Structure of report
217  This chapter:

e describes the background to the draft legislation, including the Government’s
response to the CDI;

« provides an overview of some of the changes that are shaping the charitable
sector;

« summarises the main issues raised by the sector in submissions and group
discussions; and

e canvasses other views on charitable sector reform.

218  Chapters 3, 4, and 5 discuss the three major issues which the Board believes require
further consideration if the draft Bill and EM are to provide the workability and flexibility
intended by the Government. Chapter 3 addresses advocacy and disqualifying purpose,
Chapter 4 addresses charitable structure and Chapter 5 addresses serious offence.

219  The remaining chapters address other issues related to the Board’s brief. They
include:

Public benefit and other definitional issues (Chapter 6);
o Altruism (Chapter 7);
e Administrative burden (Chapter 8); and

e Other views on charitable sector reform (Chapter 9): a summary of concerns
which may affect the workability and flexibility of the draft Bill but are outside
the Terms of Reference of the Board.
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Chapter 2: Overview

The contemporary shape of the charitable sector

220 A key test of workability of the draft definition is whether it provides greater clarity
and transparency to the charitable sector and whether it is flexible enough to ensure the
definition can adapt to the changing needs of society.

221  Charitable bodies and other not-for-profit organisations represent a sizeable segment
of the Australian economy. The Australian Bureau of Statistics First National Accounts
Report on the not-for-profit sector established that non-profit institutions contributed

$21 billion or 3.3 per cent to Australia’s GDP in 1999-2000. When volunteer services were
valued and included, the contribution rose to $30 billion or 4.7 per cent of GDP. Non-profit
institutions employed 604,000 people, or 6.8 per cent of the total national figure, in 1999-2000.

2.22 There are around 45,600 charitable bodies registered with the Australian Taxation
Office (ATO) for income tax exemption and/or Deductible Gift Recipient (DGR) status.
There are approximately 10,350 Public Benevolent Institutions (PBIs) endorsed by the ATO.
PBIs will continue to be defined by reference to the Income Tax Assessment Act 1997 (ITAA
1997). However, at present all PBIs are regarded as charitable. There is thus a sector
expectation that the new definition of a charity will have an indirect effect on PBIs.

223  Charitable bodies have changed the way they work with disadvantaged groups.6 A
far greater emphasis is now given to supporting people to achieve economic

independence — a key indicator of social wellbeing. This includes assisting people to gain
the necessary support, confidence and skills to win jobs in a competitive employment
market. Increasingly, charitable bodies are establishing social enterprises to address
entrenched welfare dependence. Social enterprises adopt business practices and apply them
to achieve social objectives. In its submission to the CDI, the Smith Family described social
enterprise as any private activity, conducted in the public interest, organised with an
entrepreneurial strategy, the main purpose of which is the attainment of certain social and
economic goals, rather than the maximisation of profit. In some cases, social enterprise is
taking the form of innovative joint ventures between not-for-profit and for-profit
organisations that do not fit the traditional model of social welfare delivery.

224  Charitable bodies have become major contractual partners with government in
providing human services, sometimes taking on functions from governments, such as

2 Australian Bureau of Statistics, Non-Profit Institutions Satellite Account, Canberra, (Cat No0.5256.0)
28 November 2002.

3 The statistics in paragraph 2.22 were provided by the Australian Taxation Office, 25 November 2003.

4 ATO, SB NP OLAP Cubes (1 December 2003).

5 For the purposes of Division 50 of the ITAA 1997, a public benevolent institution which is an entity is a
charitable institution — paragraph 24 of Taxation Ruling TR 2003/5: Income tax and Fringe benefits tax:
public benevolent institutions.

6 Mark Lyons, Third Sector: The Contribution of Non-profit and cooperative enterprises in Australia, Allen &
Unwin, Sydney, 2001, Chapter 24.

7 Report of the Inquiry into the Definition of Charities and Related Organisations, Canberra, June, 2001, pp 63-64.
See also http:/ /www.cdi.gov.au
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Chapter 2: Overview

through the Jobs Network. Charitable bodies also play an important role in advising
government and helping to develop policy.

225  As the charitable sector’s role has become more complex and the administrative and
accountability requirements more onerous, there is an increased requirement to develop
greater expertise in policy, research, education and advocacy alongside improved
accountability systems in finance, human resources and information technology. Charitable
bodies have also emulated other sectors by establishing peak bodies or separate entities to
undertake these functions more efficiently.

2.26  Finally, the call on their skills, innovation and services continues to eclipse the funds
available to charitable bodies through the traditional mix of sources. As the Treasurer’s
Press Release (PR No 49) recognised, many charitable bodies now support their charitable
purpose through commercial operations.

Overview of issues

2.27  Many respondents welcomed the concept of a legislative definition to provide clarity
and certainty to the sector. Some suggested minor amendments. A small number of
submissions supported the legislation in its entirety. However, a significant majority of the
comments received by the Board suggested that the draft Bill and EM require amendment if
the Bill is to be workable, clear and flexible. Submissions focused on a wide range of issues
but three issues were dominant and are summarised below.

228 Disqualifying purpose and advocacy: The main concern is that the draft definition
appears to limit the amount of advocacy a charity can undertake and still retain charitable
status. The “disqualifying purpose” clause was regarded widely as more restrictive than the
common law, the CDI Report recommendation or the approach proposed in the Treasurer’s
Press Release (PR No 49).

229  Core definition: Many respondents, particularly those representing some of the
large religious organisations, were concerned that the draft definition does not provide
clarity about the many different entities formed to more efficiently further the charitable
purposes of organisations.

230  Both the common law and the draft definition exclude government bodies from
having charitable status. Determining whether an entity is controlled by government is
critically important, particularly for bodies operating in the health and emergency services
areas. The common law is far from clear on what constitutes government control and cannot
be applied easily to the complex arrangements of many State and local government created
bodies.

231  Serious offence: Paragraph 4(1)(e) would put charitable bodies at risk of losing their
charitable status if they engage in, or have engaged in, conduct that amounts to a serious

8 Mark Lyons, op cit, Chapter 21.
9 Mark Lyons, op cit, Chapter 25.
10 Mark Lyons, op cit, Chapters 16 and 17.
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Chapter 2: Overview

offence — even if there is no conviction. This provision does not reflect the common law and
there is wide support for its removal.

Other views on charitable sector reform

232  The need for wider regulatory reform: The Board received many submissions
arguing for further reform to simplify the complex regulatory system in which charitable
bodies operate.

233  Many submissions also echoed those received by the CDI which argued that the ATO
was an inappropriate regulator for the sector and that an independent administrative body
should be established. There was strong support for the CDI’s concept of a rationalised
definitional framework to incorporate charitable bodies, PBIs and DGR status. The Board
appreciates that this issue falls outside of its Terms of Reference, and is a matter of policy for
government, but notes that the complexity of the overall framework may add to the
administrative burden on charitable bodies.

234  An alternative to codification: The Board also notes an alternative approach to
enacting the Bill as drafted, which received strong support from a small number of carefully
considered submissions. They argued that the Government should consider retaining the
common law approach, and legislate only for those changes to the common law position that
the Government expressly intends to make. (Freehills; Catholic Church of Australia;
Philanthropy Australia)

235  This approach would involve minor legislative changes to recognise new categories
within the charitable sector, such as self-help groups and closed or contemplative religious
orders, as well as additional charitable purposes including child care, the advancement of the
natural environment and the advancement of human rights. Legislation would also be
needed to address the public benefit test requirement. This approach has precedents in the
UK definition of charity and the Australian States” definitions of recreational charities.

236  Submissions noted that this approach would avoid attempting to codify many of the
anomalies and confusions inherent in the common law. It would also retain the flexibility of
the common law. It might also avoid costly litigation which may occur in order to resolve
issues emerging as a result of codification.

2.37  The Board has also noted the recently proposed reforms to the charitable sector in
other countries operating within common law jurisdictions such as the United Kingdom and
New Zealand.

11 Subsection 103(2) of the Trusts Act 1973 (QLD); subsection 69C(1) of the Trustee Act 1936 (SA);
subsection 5(1) of the Charitable Trusts Act 1962 (WA) and subsection 4(1) of the Variation of Trusts Act 1994
(Tas); Recreational Charities Act 1958 (UK); and subsection 61A(3) of the Charitable Trusts Act 1957 (NZ) .
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Chapter 3: Advocacy and disqualifying purpose

Charities Bill 2003: Relevant sections:
Section 4: Core definition

(1) A reference in any Act to a charity, to a charitable institution or to any other kind of
charitable body, is a reference to an entity that:

(d) does not have a disqualifying purpose;
Section 8: Disqualifying purposes

(2) Any of these purposes is a disqualifying purpose:

(a) the purpose of advocating a political party or cause;
(b) the purpose of supporting a candidate for political office;
(c) the purpose of attempting to change the law or government policy;

if it is, either on its own or when taken together with one or both of the other of these
purposes, more than ancillary or incidental to the other purposes of the entity concerned.

Introduction

3.1 Section 8 of the draft Bill provides that certain kinds of purposes will disqualify an
entity from recognition as a charitable body. A purpose of engaging in activities that are
unlawful is always a disqualifying purpose (subsection 8(1)). Certain kinds of purposes,
listed in subsection 8(2), will be disqualifying purposes if they are more than ancillary or
incidental to the entity’s other purposes.

3.2 This section has proved to be the most controversial section of the draft Bill.
Concerns about section 8 reflect the view that the section may operate to limit the advocacy
activities of charitable bodies. Respondents saw this possibility as significant because of the
widely-expressed view that advocacy is of vital importance to the operations of the modern
charitable sector.

Overview of submissions

33 Submissions revealed a widely-held concern that subsection 8(2) of the draft Bill, read
in light of the EM, would operate to exclude from the definition of a charity a body whose
advocacy activities were more than ancillary or incidental to its charitable purposes.

Another view expressed was that subsection 8(2) will encourage charities to adopt ancillary
or incidental purposes in their constituent documents and to engage in advocacy activities at
an increased level.

3.4 This concern was not significant in relation to the purposes described in
paragraphs 8(2)(a) and (b). The majority of submissions agreed that charitable bodies should
not be involved in ‘advocating a political party” or ‘supporting a candidate for political

Page 13



Chapter 3: Advocacy and disqualifying purpose

office’, provided these provisions did not impinge on their freedom to comment on party
platforms at election times if policies had a bearing on their beneficiaries.

3.5 However, respondents were very concerned about the effect of the draft Bill on the
advocacy activities described in paragraph 8(2)(c) (‘attempting to change the law or
government policy’). Many respondents felt that, having regard to the central role of
advocacy in the work of the modern charitable sector, the draft Bill would be unworkable if
it operated to restrict their advocacy work beyond the current common law position. In
arguing that the draft Bill should be confined so as not to impose any such restrictions,
respondents raised the following major concerns about section 8:

 that it may not reflect the common law;

+ that there is confusion about the distinction between the terms ‘purpose” and
‘activity” as they relate to advocacy or “attempting to change the law or
government policy’;

 that there is uncertainty about the way in which the terms “ancillary or incidental’
are to be measured, and by whom, irrespective of whether they relate to ‘purpose’
or ‘activity’.

3.6 Two other drafting issues were raised in submissions:

» Paragraph 8(2)(a) refers to ‘advocating a political party or cause’; some
respondents queried whether the paragraph should be read as referring to
‘advocating a political party or a political cause’, or whether ‘cause” was intended
to have an unqualified meaning. If “‘cause’ is to be read as unqualified,
respondents were concerned that this paragraph, like paragraph 8(2)(c), would
inappropriately constrain their freedom to engage in advocacy work.

» Paragraph 8(2)(b) refers to ‘supporting a candidate for political office’; some
respondents queried whether this reflected a drafting oversight and should in fact
also extend to opposing a candidate for political office.

3.7 Many submissions expressed the view that advocacy activities are central to the work
of the modern charitable sector. A number of submissions argued that the draft Bill should
acknowledge the role of advocacy to modern charities positively, rather than refer to it in the
negative as a ‘disqualifying purpose’. They also proposed that public advocacy should be
clearly distinguished from partisan or party-political advocacy.

3.8 The concerns expressed in submissions were generally consistent with the
CDI approach to advocacy:

‘Non party-political purposes or activities such as advocating on behalf of their
causes or needs, contributing to the development or implementation of public policy,
entering into the public debate, or seeking to change a particular law or public policy,
should be assessed against the same principles as other purposes and activities. The
principles recommended by the Committee are that to be a charity an entity’s
dominant purposes must be charitable and any other purposes must further, or be in
aid of, the charitable purposes or be incidental or ancillary to them.”(CDI p 218)
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3.9 Some submissions stated that subsection 8(2) might place an unjustifiable burden on
the implied constitutional right to freedom of communication on matters of government and
politics.

Section 8 may diverge from the common law

3.10 Many submissions suggested that section 8 of the draft Bill did not codify the
common law as intended. In principle, respondents favoured the approach taken in the
attachment to the Treasurer’s Press Release (PR No 49). That definition did not refer to a
disqualifying clause but rather stated that an entity must not have a dominant purpose of
attempting to change the law or government policy. ‘Although there is not a great deal of
difference between the two formulations, the reference to not having a dominant political
purpose appears to better reflect the existing case law’. (Ann O’Connell)

311  Other submissions noted that the wording of section 8 appears to reverse the onus of
proof and thus differs from the common law. For example, it was noted that the Bill in fact
appears to reverse the onus of proof through its choice of language — that is, the use of
‘disqualifying purpose” has perhaps unintentionally given the impression that advocacy is
not a desirable activity for a charity unless it is a minor role.

Distinction between ‘purpose’ and ‘activity’

3.12  Paragraph 8(2)(c) refers to the “disqualifying purpose” of attempting to change the
law or government policy. It does not refer to ‘activity’. However, the EM at paragraph 1.32
indicates that “activities” as well as purpose will be assessed when determining an entity’s
dominant purpose.

3.13  Conflation of ‘purpose” and “activity’ (as well as the confusion about ‘ancillary” and
‘incidental’ mentioned below) could result in a narrow interpretation of how much advocacy
a charitable body is entitled to undertake without jeopardising its charitable status. Some
submissions suggested that charitable bodies might respond to the lack of clarity by limiting
their advocacy activities, to the detriment of their beneficiaries, rather than jeopardise their
charitable status.

‘Ancillary or incidental’ require clearer definition

3.14 Many submissions held that the term “ancillary or incidental” was vague and
confusing. The EM, at Example 1.1, appears to equate the term with “small scale’.
Respondents argued that this is more restrictive than either the common law or the ATO'’s
current approach.

315  Definitive guidance in the draft Bill and EM would help ensure consistency in
assessing eligibility for taxation concessions. “The ATO through their own submission to the
[Charities Definition] Inquiry recognised the difficulty of their interpretative task in the
absence of clearly defined guidelines.” (Anglicare Australia)

3.16  Many respondents were unsure how their advocacy activities would be treated or
indeed which activities would be classified as ‘attempting to change the law or government
policy’. “[A]dvocacy, whether for an individual client, a group of clients, a local community
or a group of not for profit organisations is generally a seamless extension of human services
delivery and community development in 2003 Australia.” (NCOSS)
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3.17  Respondents inferred that they would need to keep more detailed records on their
purposes to substantiate that their purposes had not crossed the boundary of being ‘more
than ancillary or incidental to the other purposes of the entity concerned’. This would
increase administrative costs and necessitate a consistent approach to recording activities.

‘If charities are required to keep detailed records of their advocacy work and allocate costs
and expenses devoted to this work for the purposes of auditing by the ATO, an audit system
would need to be developed so that [the] new measure is applied uniformly across the
sector.” (Cancer Council Victoria)

The centrality of advocacy to the modern charitable sector

3.18 A number of organisations submitted that advocacy is of particular importance in
achieving their charitable purpose and, as such, might not meet the test of “ancillary or
incidental’. Included among these were disability organisations, welfare rights and
community legal centres, peak bodies, environmental groups and human rights
organisations.

Disability organisations

3.19  Organisations providing disability services are involved intensively in advocacy to
achieve their charitable purpose. For example, the Disability Justice Advocacy submitted
that it receives funding from government under the Disability Services Act 1986 (Cth) to
undertake 70 per cent advocacy on behalf of individuals and 30 per cent systemic advocacy.
Rather than just ‘helping people with disabilities step over or around walls in society’,
advocacy focused on ‘removing those walls” to ensure equal access to services and facilities
across the community. Representation by the disability sector had thus played a large role in
the introduction of anti-discrimination legislation and non-discriminatory government
policies. (Royal Blind Society)

Welfare rights and community legal centres

3.20  Submissions from welfare rights and community legal centres claimed that one of
their major roles is to undertake systemic advocacy if particular laws or government policies
have an adverse or disproportionate effect on certain groups of clients. Some felt there may
be a conflict between the effect of the draft Bill when enacted and some funding agreements
which require that legal centres undertake test case litigation and provide critical input into
law and policy proposals. (Caxton Legal Centre)

Peak bodies

3.21  Peak bodies undertake research, policy and advocacy roles on behalf of different
segments of the charitable sector. The Government funds a number of peak bodies to
represent their sectors. It was suggested that paragraph 8(2)(c) would lack flexibility if a
peak body’s specialist advocacy activities were construed as being a purpose of attempting
to change the law or government policy that was more than “ancillary or incidental’.
(ACOSS)

Environmental organisations

3.22  Environmental groups emphasised the importance of advocacy in achieving their
charitable purposes. A submission referring to the ACF case pointed out that, while a
campaign of tree-planting might be a strategy to address the problem of salinity, controlling
land-clearing through legislation had proved to be far more effective. Without major
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advocacy work, the objective of protecting and renewing the natural environment would be
unachievable.

Human rights organisations

3.23  The draft Bill and EM, taken together, might exclude human rights organisations
from charitable status despite the explicit reference to ‘the promotion and protection of civil
and human rights” as an example of ‘other purposes beneficial to the community’.

(EM paragraph 1.84)

3.24 A number of submissions argued that human rights organisations are by their very
nature involved in significant advocacy for changes in law or policy. One noted that the
concept of human rights is not static but rather has evolved over time. Charities may
therefore find themselves ahead of the law and public opinion. Another thought it could be
seen as contradictory to acknowledge civil and human rights as a “purpose(s) beneficial to
the community” (paragraph 10 (1)(g)) if such an organisation could be construed as having a
disqualifying purpose because it sought to protect those rights through a change in the law
or government policy.

3.25  Opverseas aid organisations noted that they cannot risk the safety of their field
workers by taking an overt advocacy role where there is considerable civil unrest and
violence. Therefore there is a need for specialist organisations not connected with
on-the-ground charitable work. However, organisations with only a specialist advocacy role,
for example human rights organisations, might be disqualified from charitable status.

3.26  There was also uncertainty about whether explicit reference to advocacy in
constituent documents could be interpreted as a purpose that was ‘more than ancillary or
incidental’. UNICEF Australia noted that its parent body requires it to advocate on behalf of
children’s rights.

Constitutional validity

3.27  Several submissions raised a concern that the draft definition may be
unconstitutional. (The Federation of Community Legal Centres (Victoria) Incorporated;
Professor Michael Chesterman). ‘[I]t could be considered that the Draft Bill, particularly if it
does prohibit a charity from advocating a “political cause” [paragraph 8(2)(a)], would
impose an unjustifiable burden on freedom of political expression. This could lead to its
invalidity under the Commonwealth Constitution.” (The Federation of Community Legal
Centres (Victoria) Incorporated, citing Lange v Australian Broadcasting Corporation (1997)

189 CLR 520). This issue, which is discussed further at paragraphs 9.11-9.13, is a matter for
specialist legal advice.

Board assessment

Does section 8 of the draft Bill reflect the common law?

3.28  The rationale for introducing a legislative definition is to provide clarity and certainty
to the sector where case law has not. If the legislation does no more than state the common

1 Australian Conservation Foundation Inc v Commissioner of State Revenue [2002] VCAT 1491.
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law, it is hardly surprising that there are different views on whether the draft Bill accurately
reflects the common law.

3.29  Australian superior courts have decided very few cases about the definition of a
charitable body over many years of changing social and economic circumstances. As the
CDI Report noted, ‘[t]he High Court has not been asked to decide on a case on charitable
purposes since 1974 and has not heard a case on PBI since 1942.” (CDI p 35)

3.30 However, there have been some relatively recent cases in which other courts have
had to consider the significance of certain kinds of “political” activity in determining
charitable purpose.

3.31  The CDI Report referred to the lower court case of Public Trustee v Attorney-General of
New South Wales in which Justice Santow noted that “a trust may survive in Australia as
charitable where the object is to introduce new law consistent with the way the law is
tending. There is then no longer contrariety with an established policy of the law.”

3.32  Since the CDI Report was released, another lower court case, Australian Conservation
Foundation Inc v Commissioner of State Revenue, " has indicated that the common law is still
evolving. That case noted that ‘[i]t is now plain, if it was not before, that there is no law that
says a charity can be proscribed merely because you can attach the epithet political to some
of its activities: for a variety of reasons many charities nowadays will not be able to avoid
conduct that may be said to be political. It is in my opinion clear that the ACF should prima
facie be regarded as charitable and it would in my view be unacceptably unworldly if the
ACF were to lose that status because of the misgivings expressed by some jurists (as it
happens, Law Lords) in another context, in another hemisphere, and in another millennium.

Divergence between the orthodox approach to the common law
and ATO practice

3.33  The CDI Report notes that Picarda’s view is that ... the orthodox approach is that if
an organisation’s stated purposes are clearly charitable an activity test is not necessary. As
noted in Vancouver Society of Immigrant and Visible Minority Women v Minister of National
Revenue (1999): “It is really the purpose in furtherance of which an activity is carried out, and
not the character of the activity itself, that determines whether or not it is of a charitable
character”.” (CDI p 101)

3.34  The CDI Report notes that Dal Pont indicates that there are three main circumstances
where it may be necessary to look to activity to substantiate the dominant charitable
purpose:

2 Public Trustee v Attorney-General of New South Wales (1997) 42 NSWLR 600.
3 Australian Conservation Foundation Inc v Commissioner of State Revenue [2002] VCAT 1491.
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» where there is doubt about whether a purpose stated in a governing document as
the main purpose is in fact the main purpose. In this case the substance or facts of
the matter will prevail over the formulation of the governing documents if the
latter are proved to be misleading;

» where an entity’s governing documents do not clearly indicate its main object.
The activities may serve to indicate the relative weight to be accorded to each
purpose; and

+ where an entity lacks governing documents or where they are informal or
incomplete. Itis the nature of the entity as substantiated by its activities that will
determine the entity’s status.

(CDI p 101)

3.35 The ATO approach as described in the CDI Report adopts a more comprehensive
approach where ‘purpose’ is determined by ‘an objective weighing of all its features. They
include its constitutive or governing documents, its activities, policies and plans,
administration, finances, history and control, and any legislation governing its operation’
(Draft Taxation Ruling Income tax and fringe benefits tax: charities 1999/D21

(TR 1999/D21)). The ATO has published a number of information packages using examples
to assist the sector in determining and reviewing their status. However, the ATO gives little
guidance as to the underlying principles used to determine its assessment. The CDI Report
acknowledges that the ATO approach seems to have an element of practicality and common
sense about it, but warns that an over-enthusiastic administration can be a burden if no
purpose is served by it being undertaken. (CDI p 109)

3.36  The ‘orthodox” approach as described in the CDI Report appears to be reflected in the
draft Bill, which uses the terms “purpose” and “activity” to refer to quite different concepts
and on its face the draft Bill applies only to political purposes. On the other hand, the EM
appears to reflect the approach adopted by the ATO as described in the CDI Report;
‘purpose” and “activity” are in some cases used interchangeably. This leads to the expectation
that assessing whether a body has a political purpose of the kind covered by subsection 8(2)
will involve an examination of its activities, and whether those activities are more than
ancillary or incidental to the body’s purposes. This discrepancy between the draft Bill and
the EM seems to have been a major contributor to confusion in this area. The confusion
between purpose and activity is further exacerbated by the failure to clearly define the
meaning of ‘ancillary or incidental’.

3.37  Advocacy for most charitable bodies embraces such activities as policy advice,
community education and constituent representation. These activities may shade into
political advocacy when the dominant purpose of a body is to procure a change in law,
government policy or decisions of government authorities or to maintain the present law.
Advocacy may also embrace overt political lobbying.

3.38  The Board notes that some submissions do not appear to distinguish between the
kinds of advocacy described in subsection 8(2), which are generally speaking “political’

4 Paragraphs 103-110 of Draft Taxation Ruling TR 1999/ D21: Income tax and fringe benefits tax: charities;
Income Tax Guide for Non-profit Organisations NAT7967-5.2003, p 35.
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advocacy (although not all of them are “party-political’) and the non-political forms of
advocacy, for instance community education or representation on behalf of individual,
disabled or otherwise disadvantaged people.

3.39  The Board believes that the EM will create confusion for charitable bodies attempting
to determine when the activity of advocacy, or attempting to change the law or government
policy, ceases to be ‘ancillary or incidental” and becomes a purpose that is more than
‘ancillary or incidental’. Among other things, the EM uses the expression ‘small scale” as a
test for whether an activity is incidental to a dominant purpose, but this test seems to have
no basis in the draft Bill.

3.40  The Board believes that the lack of clarity in relation to advocacy activities partly
arises from the existence of at least two different approaches to the common law in this area
(see paragraphs 3.33-3.36). It is exacerbated by:

o the use in the EM of concepts such as ‘small scale’;

« confusion about the difference between political advocacy and other advocacy;
and

+ the possibility that some bodies may be currently endorsed as charities even
though they are not, in fact, eligible for endorsement under either the orthodox or
the ATO reading of the common law.

3.41 Under paragraphs 4(1)(a), (b) and (c) of the draft Bill, an entity may have a dominant
purpose that is charitable and engage in advocacy activities that are consistent with this
dominant purpose, but still fail the ‘ancillary or incidental” test in subsection 8(2). From the
submissions it has received and its own review, the Board considers that, because of the
interrelationship between these provisions, the draft Bill may have certain consequences
which need further consideration.

3.42  These consequences are as follows:

e A number of bodies (see paragraphs 3.19-3.23 above) have indicated that, if the
draft Bill is enacted, they may no longer be recognised as charitable because their
advocacy activities, which they consider are central to their charitable operations,
would be more than ancillary or incidental as contemplated in subsection 8(2).
On the Board’s reading of the draft Bill, there is some force to this suggestion.

o The difficulty in applying the words “ancillary or incidental” in subsection 8(2)
may cause a number of charities which currently engage in advocacy to curtail
the extent of their advocacy activities because of the fear that those activities
could be classed as a “disqualifying purpose’. This may impact on the
effectiveness of those charities.

e There is a possibility that subsection 8(2) will encourage charities to adopt
ancillary or incidental purposes as set out in that subsection, to include those
purposes in their constituent documents, and to engage in those activities at an
ancillary or incidental level. At present these bodies may not have such purposes
or engage in such activities.
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3.43  The Board considers that the above matters are significant and proposes that they be
further considered by the Government with a view to providing greater clarity to the
charitable sector. The following comments are provided to assist with any clarification of
these matters:

+ If the Government is simply following the common law treatment of advocacy,
then there is a strong argument that it could achieve that outcome without the
need for a subsection 8(2) in the draft Bill. The argument centres around the
common law definition of charitable purposes which has generally excluded
political or other non-charitable purposes.

o If the Government, in clarifying the common law, wishes to make it clear that
overt political advocacy (which the Board does not take to mean advocating
change to the law or government policy) is not a charitable purpose, then this
could be better achieved by deleting subsection 8(2) and substituting a new
subsection 10(3) as follows:

10(3) A reference in any Act to a charitable purpose does not include a
reference to either of the following purposes:

(a) the purpose of advocating a political party or [a political]
cause;

(b) the purpose of supporting [or opposing] a candidate for
political office.

o If the Government, in clarifying the common law, believes that the consequences
outlined in paragraph 3.42 above necessarily follow (that is, are correct), then it
should, in the EM or as it sees fit, explain that these are consequences to the
sector.

Recommendations

3.44 The Board recommends that the Government provide greater clarity to the sector
on how charitable bodies may be affected by the interrelationship between
subsection 8(2) and paragraphs 4(1)(a), (b) and (c).

3.45 The Board makes the following recommendations in the event that the
Government decides to retain subsection 8(2) in substantially its current form:

(@) The Board recommends that the EM and if necessary the draft Bill be
revised to clarify how the provisions of the draft Bill are intended to
operate, and to deal with the following issues in particular:
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e The discrepancy between the words of the draft Bill, which maintain a
clear distinction between activities and purposes, and the view
expressed in the EM that charitable purpose may be determined by an
examination of activities and other matters as well as purposes.

o The tests that will be applied to determine whether particular activities
have become purposes in their own right.’

(b) The Board recommends that the draft Bill be amended to clarify whether
‘cause’ as used in paragraph 8(2)(a) is intended to mean ‘political cause’ or
to have a more general application.

(c) The Board recommends that consideration be given to whether
paragraph 8(2)(b) should also refer to opposing a candidate for political
office.

(d) The Board recommends that the EM be revised to emphasise that
subsection 8(2) applies only to:

» the purpose of advocating a political party or [a political] cause;
o the purpose of supporting [or opposing] a candidate for political office;
o the purpose of attempting to change the law or government policy;

rather than advocacy as this word is commonly understood in the
community.

5 The Board notes that, under the draft Bill, the tests “ancillary or incidental” apply only when these activities
have become purposes — they are not a test for when an activity becomes a purpose. Refer to
paragraph 3.39.
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Charities Bill 2003: Relevant sections:

Section 3: Definitions
(1) In this Act, unless the contrary intention appears:
entity has the meaning given by section 960-100 of the Income Tax Assessment Act 1997.

Section 4: Core definition

(1) A reference in any Act to a charity, to a charitable institution or to any other kind of
charitable body, is a reference to an entity that:
(a) is a not-for-profit entity; and
(b) has a dominant purpose that:
(i) is charitable; and
(ii) unless subsection (2) applies—is for the public benefit; and
(c) does not engage in activities that do not further, or are not in aid of, its dominant

purpose; and

(f is not an individual, a partnership, a political party, a superannuation fund or a
government body.

Section 5: Not-for-profit entities
An entity is a not-for-profit entity if:

(a) it does not, either while it is operating or upon winding up, carry on its activities for
the purposes of profit or gain to particular persons, including its owners or
members; and

(b) it does not distribute its profits or assets to particular persons, including its owners
or members, either while it is operating or upon winding up.

Section 6: Dominant purpose

(1) An entity has a dominant purpose that is charitable if and only if:
(a) it has one or more purposes that are charitable; and
(b) any other purposes that it has are purposes that further or are in aid of, and are
ancillary or incidental to, its purposes that are charitable.
(2) An entity has a dominant purpose that is for the public benefit if and only if:
(a) it has one or more purposes that are for the public benefit; and
(b) any other purposes that it has are purposes that further or are in aid of, and are

ancillary or incidental to, its purposes that are for the public benefit.
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Introduction

41 The workability of the draft Bill will be tested, in part, by whether it enables
charitable bodies to operate in a contemporary context. Charitable bodies are increasingly
collaborating with each other, with business and with government to achieve their charitable
purposes. They are adopting new corporate structures and financing models to achieve
more effective and efficient services. One of the Board’s Terms of Reference is to consider
whether the draft definition is flexible enough to adapt to the changing needs of the sector,
especially where the common law has not explicitly addressed certain issues.

4.2 The draft definition prescribes that a charitable body must be an entity, must be
not-for-profit and must have a dominant charitable purpose (sections 3, 4, 5, 6). These
sections, particularly when read with the EM, may lack the workability and flexibility the
sector needs for the 21st century. In particular:

e The provisions might not cater for the structure of many modern charitable
organisations either because the common law is unclear or because there are no
relevant cases.

o The draft Bill and EM appear to diverge from the common law in some respects
and could exclude some bodies that currently have charitable status.

o The definition could impede the development of more innovative and efficient
structural arrangements within the sector such as new corporate structures,
financing models and joint ventures.

4.3 The uncertainty about whether a charitable body’s “activities” will jeopardise its
charitable status has been discussed in Chapter 3. The term “ancillary or incidental” has
caused uncertainty because it is not clearly defined, particularly since the EM suggests that
“scale” will be used to determine whether purpose or activities are ‘ancillary or incidental’.
This has particular relevance to charitable bodies which cross-subsidise their charitable
activities through commercial activities and sizeable fund-raising.

Overview of submissions

44 A number of submissions noted that the draft Bill and EM could exclude, or create
uncertainty for, some entities that are now an integral part of the modern charitable sector.

Groups of related entities

4.5 There may be no useful common law position on many modern structures within the
charitable sector because there has been little development in the common law over recent
decades. For example, some large complex organisations, especially religious organisations,
now comprise a number of entities, each with a specific function that contributes towards an
overall mission or charitable purpose. Some submissions noted that charitable bodies have
also established separate legal entities to comply with legislative requirements in the finance
and insurance sectors. These separate entities might not come within the definition of a
charity even though they have been established to provide services exclusively to a
charitable body or bodies. (Catholic Church; Anglicare)
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4.6 The absence of common law guidance has left structural developments in the sector
to be addressed by ATO rulings. ‘If the substance of the [ATO] policies are not incorporated
into the Bill, the status of these entities may be compromised.” (Catholic Church)

47  Some respondents stated that sections of the draft Bill do not accurately reflect the
common law as it applies to the distribution of surpluses within a group of related charities.
They also argued that the definition of not-for-profit (section 5) is unworkable as it goes
further than the common law by prohibiting the distribution of profits and gain to “particular
persons, including...owners or members’. ‘The common law only prohibits the distribution
of profits and assets to “members”.... Any codification of the not-for-profit element should
be no more onerous than the common law test.” (Catholic Church in Australia)

4.8 Several suggestions were made to overcome these perceived problems for religious
bodies. Some religious bodies have suggested: that the definition of entity could be
amended to include a ‘religious institution” so that all entities forming part of the institution
could be regarded as charitable bodies (Catholic Church in Australia); or that the draft Bill
could include special religious group provisions along the lines of the GST legislation.

Bodies involved in commercial activities and fund-raising

49 A number of submissions queried whether some charitable bodies might lose their
charitable status because of the scale of their involvement in commercial activities or
fund-raising to support their charitable purpose. This uncertainty has particularly arisen
because Example 1.1 in the EM, which deals with ascertaining when an activity will be
considered “ancillary or incidental’, refers to fund-raising that is “small scale’. (Anglicare
Australia; Salvation Army). There is a belief that this test of scale does not reflect the
common law. It was suggested also that paragraph 4(1)(c) is unnecessary and overly
restrictive in requiring that an entity not engage in any activities that do not further, or are
not in aid of, its dominant purpose. It could also lead to interpretation difficulties.
(Arnold Bloch Leibler; ACFOA; Oxfam Community Aid Abroad; ACROD Ltd)

Partnerships, joint ventures and shared service arrangements

410  The draft Bill excludes a ‘partnership” from the definition of a charitable body
(paragraph 4(1)(f)). Some respondents were concerned that this could exclude joint
ventures formed to harness a diversity of skills and resources.

411 Some respondents noted that the draft Bill appears to exclude entities established to
provide several charitable bodies with ‘shared services’, as it might be difficult to establish
that the separate entity had a “dominant charitable” purpose. This could impede efforts by
charitable bodies to use their resources more efficiently following the example of the public
and private sectors.

1 ACROD Limited suggested that an unintended consequence of section 5 could be the loss of charitable
status for bodies whose beneficiaries were also members.

2 Section 3 defines ‘entity” as having the meaning given by section 960-100 of the ITAA 1997. That section
includes a “partnership” within the definition of an entity. Partnership is further defined in section 995-1 of
the ITAA 1997 as “an association of persons carrying on business as partners or in receipt of ordinary
income or statutory income jointly, but does not include a company’.
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Charitable trust instruments

412  In Australia, testamentary charitable trust provisions are normally in favour of
charitable purposes generally. Consequently, such trusts are taken to include purposes to
benefit individuals who are “poor relatives” or “poor employees’ of the founder (because of
the common law’s anomalous recognition of such purposes as charitable). However, the
purpose of benefiting “poor relatives” or “poor employees” will be excluded from charitable
status under the draft Bill (subsection 7(1)). This means that, for the purposes of
subsection 6(1) of the draft Bill, standard testamentary charitable trusts will have purposes
that are not charitable and that are not ancillary or incidental to charitable purposes.

413  Itisrare for wills to have a power to amend. The only option available in such cases
is to apply for a cy pres order of the Supreme Court of the relevant State or Territory. This
could be expensive and time consuming even if legally possible.

414  One suggestion was to include a provision that the legislation does not apply to
charitable bodies established before the actual date of commencement of the legislation
(foreshadowed to be 1 July 2004). This would be consistent with section 50-5 of the
ITAA 1997 which grandfathers wills made before 1 July 1997 from certain provisions of
Division 50. (Freehills)

415  Another suggestion is for the ATO to grant tax concessions on the condition the
charitable body did not provide benefits to “poor employees” or ‘poor relatives’. If this
option were possible it could avoid the need to change the instrument and the costs
involved.

Peak bodies

416  While a number of peak bodies in the charitable sector are currently Income Tax
Exempt Charities (ITEC), some were uncertain if they would satisfy the requirements of
having a dominant charitable purpose if the draft Bill is enacted. A number of submissions
suggested that the draft Bill should state clearly that peak bodies representing charitable
bodies are recognised as sharing the dominant charitable purpose of their members. (Church
and Charitable Public Hospitals Association Ltd)
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417  Suggestions for ensuring peak bodies do not lose their charitable status included:

+ that the draft Bill adopts the approach to peak bodies reflected in Taxation Ruling
TR 2003/5 in relation to PBIs; (ACROD Limited) or

« that peak bodies be specifically referred to in the definition of entity. (Federation
of Community Legal Centres (Victoria) Incorporated)

Bodies associated with government

418  The draft definition excludes a Commonwealth, State, Territory or foreign
government body, and a body controlled by such a body, from being a charitable body under
the draft Bill. The EM cites several PBI cases including the Mines Rescue Board of New South
Wales v. Commissioner of Taxation to describe the common law approach to determining
whether a body is subject to ‘government control’ (paragraphs 1.18-1.24). It notes that
government control has been determined by whether, for example, a Minister has various
powers over the composition and decisions of the Board. However, the common law has not
been clear on this issue. ‘[T]he government control issue in practice is the most important
and difficult issue we face in relation to the common law concept.” (Freehills)

419 Many submissions, especially from volunteer emergency services, legal services and
health organisations which have close links with government, claimed that it is already
difficult to determine whether they are charitable under the common law, and that
paragraph 4(1)(f) does not aid this situation.

420  Volunteer emergency service organisations carrying out similar functions, each
largely staffed by volunteers and supported by public fund-raising, could be treated
differently for taxation concessions because some of them have founding statutes established
under State Government Acts while others have been established by local government. (Fire
and Emergency Services Authority of Western Australia (FESA)). FESA noted advice from
the WA Crown Solicitor that confirmed its concerns. It was also suggested that, if charitable
status were withdrawn from volunteer emergency service organisations, volunteers might
choose not to be involved.

3 Taxation Ruling TR 2003/5: Income tax and fringe benefits tax: public benevolent institutions,
paragraph 65:
‘Coordination of services and support
65.  However we accept that a non-profit organisation may be a public benevolent institution in the
circumstances of the Australian Council for Overseas Aid case where:
d its members are predominantly public benevolent institutions;
. it has a common benevolent purpose with its members;
. it provides services only to its members (apart from any provided directly to persons in
need of benevolent relief);
. for those members which are not public benevolent institutions, it serves them only in
relation to their public benevolent activities;
. it does not carry on activities separately from its members;
. its activities can be properly considered as a step in the benevolent process of the group of
organisations;
. it and its members can be appropriately regarded as one whole enterprise of which the
organisation is an integral part; and
. its activities are such that if they had been performed by the members themselves they
would have been regarded as being carried on in the course of performing their benevolent
activities.”
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421  Many submissions noted that the common law is now less clear following the recent
case of Central Bayside Division of General Practice Ltd v Commissioner of State Revenue.

In this case, it was held that the body was not a charitable body even though the Minister
had no control over the Board or budget. This appears to be a significant development, as
the cases cited in the EM indicate that funding alone will not be regarded as establishing
government control.

422 There were several suggestions for a definition of ‘government control’, including:

o ‘... the power to direct completely the entity’s acts and omissions, where such acts
and omissions are not reasonably required under any funding agreement’;
(Federation of Community Legal Centres (Victoria) Incorporated) and

* ... adefinition of control based on that used in section 50AA of the Corporations
Act.” (Freehills)

423  The EM does not refer specifically to local government as being a ‘government body’.
It was unclear to respondents whether local governments have been excluded deliberately or
whether they are to be included as bodies “controlled by the Commonwealth, a State or a
Territory.

424  If local governments are to be included in the definition, respondents suggested that
this should be stated clearly. If local governments are included as “a body controlled by the
Commonwealth, a State or a Territory’, it should also be made clear whether a body within

the control of a local government is to be regarded as a “government body’. The City of

4 Central Bayside Division of General Practice Ltd. v Commissioner of State Revenue No. 8719 of 2002 (Victorian
Supreme Court) on appeal from Central Bayside Division of General Practice Ltd. v Commissioner of State
Revenue No. 2002/137 (Victorian Civil and Administrative Tribunal).

5 As held in Metropolitan Fire Brigades Board v Federal Commissioner of Taxation (1990) 27 FCR 279 and the
Mines Rescue Board of New South Wales v Commissioner of Taxation (2000) 101 FCR 91.

6 Section 50AA of the Corporations Act 2001

‘Control

1) For the purposes of this Act, an entity controls a second entity if the first entity has the capacity to
determine the outcome of decisions about the second entity’s financial and operating policies.

) In determining whether the first entity has this capacity:

(a) the practical influence the first entity can exert (rather than the rights it can enforce) is the
issue to be considered; and

(b) any practice or pattern of behaviour affecting the second entity’s financial or operating
policies is to be taken into account (even if it involves a breach of an agreement or a breach
of trust).

3) The first entity does not control the second entity merely because the first entity and a third entity
jointly have the capacity to determine the outcome of decisions about the second entity’s financial
and operating policies.

4) If the first entity:
(a) has the capacity to influence decisions about the second entity's financial and operating
policies; and
(b) is under a legal obligation to exercise that capacity for the benefit of someone other than the

first entity’s members;
the first entity is taken not to control the second entity.’
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Salisbury indicated that a number of charitable bodies that it currently auspices might not be
regarded as charitable bodies if the proposed provisions are enacted.

Board assessment

425  The Board notes that the draft definition may not be sufficiently workable and
flexible to charitable bodies as they operate today. In some cases this is because the draft Bill
seeks to reflect the common law which remains either uncertain or no longer relevant to
many emerging entities. Over the last 60 years, where no High Court cases have emerged,
large charitable bodies have grown into complex groups of related entities. Other charitable
bodies have begun collaborating in social enterprises where a business enterprise employs
commercial practices to achieve its charitable objectives.

426  The Board is not convinced that the application of section 5 to distributions to
‘owners’ as well as to ‘members’ changes the common law in any significant way.

4.27  The question of whether peak bodies would meet the tests in the draft definition
deserves some consideration. The ATO’s Taxation Ruling TR 2003/5 recognises PBI peak
bodies as PBls, based on a 1982 case involving the Australian Council for Overseas Aid.
Peak bodies that exist to undertake functions such as education and research for charitable
bodies would appear to be eligible if a similar approach were applied. The Board’s view is
that it would improve the workability of the draft definition if some clarity could be
provided in the Bill as to whether or not peak bodies would generally qualify as charities.
This could perhaps be achieved by providing an example of a peak body that satisfied the
definition of a charitable body.

428  The exclusion of “partnerships’ from being charitable bodies under the draft Bill has
created confusion. This confusion has arisen largely because the term “partnership” is a
loosely but commonly used term to describe a range of collaborations, strategic alliances and
joint ventures in the sector. If the legal meaning of a “partnership” as used in section 960-100
of the ITAA 1997 is strictly applied, this concept is only relevant to a for-profit entity. If this
is the intended meaning of the reference in the draft Bill then the EM should clarify this
meaning. A drafting note in the draft Bill may also be necessary. Such a note could be
added after the definition of ‘entity” in clause 3, and be along the following lines:

‘Note: Under paragraph 4(1)(f) of this Act, some entities covered by the Income Tax
Assessment Act 1997 are not able to be recognised as charities, charitable institutions
or any other kind of charitable bodies.’

429  The Board believes that clear statutory definitions of ‘government body” and
‘government control” are required. The EM uses several PBI cases to convey the common
law position. However, the common law is still unclear, especially following the recent
decision in Central Bayside General Practice Division v. Commissioner of State Revenue. This draft
Bill provides the opportunity to provide clarity and certainty to the sector, especially to the
many respondents who are unsure if they are “government bodies” under the common law.
The draft definition should also clarify whether local government and bodies controlled by
local government are intended to be regarded as government bodies.

7 Taxation Ruling TR 2003 /5 op cit.
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430 The Board notes that testamentary trusts may not have a mechanism to amend their
founding documents to meet the technical requirements of the draft definition.
Grandfathering all charitable institutions established before enactment would be too wide an
exemption that could defeat the purpose of the draft Bill. Another approach could be to
permit such organisations to be prescribed as charitable by regulation.

431  The Board believes that the EM detracts from the clarity and workability of the draft
Bill by indicating that an “activity’, such as fund-raising or revenue raising, which is not
‘small scale” could put a body’s charitable status at risk.

432  The Board notes that it is unclear whether paragraph 4(1)(c) restricts the activities of a
charitable body to activities that further or are in aid of its charitable purposes, or permits
activities that further or are in aid of any of its acceptable purposes as described in section 6.

Recommendations

433 The Board recommends that, to improve the workability of the Bill, some clarity be
provided in the Bill as to whether or not peak bodies would generally qualify as charities.

434 The Board recommends that the draft Bill should be amended to provide a clear
definition of ‘government body’, including whether local government (currently omitted)
is included, and a clear definition of ‘controlled by government’.

435 The Board recommends that consideration be given to addressing the problems
that may be caused for testamentary trusts by subsection 7(1).

436 The Board recommends that the meaning of “partnership” in paragraph 4(1)(f) be
clarified in the EM or by the insertion of a note in the draft Bill along the following lines:

‘Note: Under paragraph 4(1)(f) of this Act, some entities covered by the Income Tax
Assessment Act 1997 are not able to be recognised as charities, charitable
institutions or any other kind of charitable bodies.”

437 The Board recommends that the words “small scale” be removed from the EM’s
example of ‘ancillary or incidental” activities as it does not appear to be supported by the
draft Bill, and further that the intent of paragraph 4 (1)(c) be clarified in the EM or the
draft Bill.

438 The Board recommends that the relationship between paragraph 4(1)(c) and
section 6 be clarified, possibly by the inclusion of a new subsection 6(3) along the
following lines:

‘(3)  If an entity has a dominant purpose as described in subsection (1) or (2),
then an activity engaged in by the entity furthers or is in aid of its dominant
purpose if it furthers or is in aid of any of the purposes covered by that
subsection.”
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Charities Bill 2003: Relevant sections:
Section 4: Core definition

(1) A reference in any Act to a charity, to a charitable institution or to any other kind of charitable
body, is a reference to an entity that:

(e)  does not engage in, and has not engaged in, conduct (or an omission to engage in
conduct) that constitutes a serious offence;

Section 3: Definitions

serious offence means an offence against a law of the Commonwealth, of a State or of a
Territory, that may be dealt with as an indictable offence (even if it may, in some
circumstances, be dealt with as a summary offence).

Section 8: Disqualifying purposes

(1)  The purpose of engaging in activities that are unlawful is a disqualifying purpose.

Introduction

5.1 Paragraph 4(1)(e) excludes from charitable status any entity that has engaged in or
engages in conduct that constitutes a serious offence.

52 The issues raised in relation to this provision were whether it has a basis in common
law and whether it is consistent with the treatment of other income tax exempt entities.

Overview of submissions

53 A number of respondents regarded paragraph 4(1)(e) as unworkable, lacking in
clarity and likely to increase administration costs. It could deny charitable status and result
in an entity losing its PBI status. (Freehills)

5.4 However, there was strong agreement that an unlawful purpose (as distinct from an
isolated illegal activity) should be a disqualifying purpose as proposed by subsection 8(1).

1 For the purposes of Division 50 of the ITAA 1997, a public benevolent institution which is an entity is a
charitable institution — paragraph 24 of Taxation Ruling TR 2003/5: Income tax and Fringe benefits tax:
public benevolent institutions.
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5.5

5.6

The concerns raised were as follows:

Paragraph 4(1)(e) would not require a conviction. It would merely require that an
entity has engaged in the conduct that constitutes a serious offence. It is also
unclear what process, besides a judicial determination, would be used to establish
that an entity has engaged in such conduct.

The words “has not engaged in” indicate that conduct that occurred before the
draft Bill was enacted might be taken into account.

It is unclear when loss of charitable status would occur: upon engaging in the
conduct; upon administrative challenge; or when an administrative challenge is
resolved.

The definition of serious offence is confusing, especially for charitable
organisations operating in a number of States or Territories, as each jurisdiction
has a different definition of indictable offence.

The draft Bill could result in double jeopardy as a charitable organisation
effectively could be punished twice for the one offence.

A charitable organisation could be at risk through vicarious liability for the acts of
an agent, employee or volunteer, even though the organisation had exercised
reasonable direction and control.

A single instance of conduct (or omission to engage in conduct) that constitutes a
serious offence could result in a charitable organisation losing charitable status
forever as there is no process of rehabilitation.

Respondents also noted that the provision would impose an additional requirement

on charitable organisations, compared with other income tax exempt entities, without a
sound policy rationale.

5.7

Removal of charitable status is a blunt sanction which lacks the flexibility to respond

appropriately to offences that vary in gravity. The sanction would also penalise the
beneficiaries of a charitable body rather than any individuals who were responsible for the
unlawful conduct.

5.8
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Board assessment

5.9 The Board agrees that an entity with the purpose of engaging in activities that are
unlawful should not be permitted to be a charity. It notes that this is the position at common
law and is provided for in subsection 8(1). However, paragraph 4(1)(e), which deals with
engaging in conduct that constitutes a serious offence, does not reflect the common law.

510 The Board’s view is that if the draft Bill is enacted in its current form in relation to
paragraph 4(1)(e), some entities that are presently regarded as charitable for the purposes of
Commonwealth legislation could lose their charitable status and never be able to regain it.
This could have effects on beneficiaries, employees, volunteers and public confidence in
charitable bodies in general.

511 The Board also agrees that paragraph 4(1)(e) provides no flexibility for regulators to
respond to offences of varying gravity.

512  Some organisations that lose their status might consider establishing new entities that
would fall within the new definition of a charity and attempting to transfer their present
operations to the new body, which could seek charitable status without the baggage of past
serious offences. Thus, even if paragraph 4(1)(e) were retained, the Board’s view is that it
would need amendment to ensure it was not avoided.

513 The Board is concerned that administration of this section could increase the costs of
regulators, especially if enforcement extended to conduct that had not resulted in a
conviction.

514 The Board’s assessment is that paragraph 4(1)(e) is unnecessary in the draft Bill as the
provision goes beyond the common law and would impose requirements on charitable
bodies that are not imposed on other income tax exempt entities. Further, it might be more
appropriate to penalise those responsible for a serious offence rather than the organisation.

Recommendation

515 The Board notes that subsection 8(1) would ensure that an entity with an unlawful
purpose was not entitled to charitable status, and recommends that paragraph 4(1)(e) be
removed, so that an instance of unlawful conduct would not disqualify an entity from
obtaining or retaining charitable status.
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Introduction

6.1 This chapter addresses a range of other issues relating to the draft Bill. They include
the following:

» The public benefit test and the common law (section 7).
» Broadening the list of charitable purposes (sections 10 and 11).

o The need to define ‘religion’ in the draft definition (section 12).

Overview of submissions

Public benefit: section 7

6.2 Presumption of public benefit: A number of submissions were concerned that the
draft Bill requires entities to meet the public benefit test in section 7. This is seen as a
departure from the common law which holds that bodies with a charitable purpose under
the three traditional heads of charity (the relief of poverty, the advancement of education,
and the advancement of religion) are presumed to be established for the public benefit.

Subsection 7(1), however, omits the presumption by providing that:
(1) A purpose that an entity has is for the public benefit if and only if:
(@) itisaimed at achieving a universal or common good; and
(b) it has practical utility; and

(c) itis directed to the benefit of the general community or to a sufficient
section of the general community.

6.3 Several religious organisations were particularly concerned about this new
requirement. “Any loss of the common law presumption of public benefit will also raise a
real possibility of an increased number of disputes between religious and other charitable
organisations and government authorities as to whether the requisite public benefit exists for
charitable status.” (Anglican Church Diocese of Sydney)

6.4 There is a perception that administrative costs could be considerably increased if it
became necessary for religious bodies to demonstrate public benefit for each of their

constituent entities, as required by the definition. The Anglican Church Diocese of Sydney
suggested instead that the ‘common law public benefit presumption be included as part of
clause 7 of the proposed definition of charity in respect of all religious and other charitable
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purposes except where the purpose is a “purpose that is beneficial to the community”

(paragraph (10)(1)(g)).”

6.5 ‘Numerically negligible”: A majority of respondents believed that subsection 7(2)
might disqualify legitimate charitable bodies which have only a small number of
beneficiaries.

Subsection 7(2) states that:

A purpose is not directed to the benefit of a sufficient section of the general
community if the people to whose benefit it is directed are numerically negligible.

6.6 Some submissions argued that this test could exclude independent schools in
geographically isolated communities, schools that cater for particular religions or the
indigenous community, and schools with specialised education policies. The Deafness
Forum of Australia provided the example of people who are both profoundly deaf and
legally blind, where the number of people afflicted is small compared with the much larger
group with hearing impairment. Other submissions noted that a trust established for a
family whose house has burnt down, or a single person with a rare disease, have
traditionally been considered to be charitable but appear to be excluded by the draft Bill.

6.7  Some respondents suggested that the terms “sufficient section” and ‘numerically
negligible” were too vague and needed to be clarified, while others were concerned about the
cost of compliance.

Charitable purpose: section 10

6.8 In general, there was broad support for section 10 of the draft Bill. The clarification in
section 11 that the ‘advancement of social or community welfare” includes the care of, and
the support and protection of, children and young people, and in particular, the provision of
child care services was welcomed. Many respondents also considered that

paragraph 10(1)(g) of the draft Bill (any other purpose that is beneficial to the community)
provided adequate flexibility to meet the changing needs of the charitable sector in the
future.

6.9 A number of submissions suggested further changes to section 10 and/or the EM, as
follows.

Health
6.10 It was suggested that paragraph 10(1)(a) of the draft Bill could be clarified as outlined

below:

¢ Advancement includes health promotion, health education, protection, early
intervention, maintenance, treatment, support, research, health improvement and
community development.
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+ Include services covering substance abuse and mental health. (The Australian
Divisions of General Practice; Lifeline)

e Include the support of people with disabilities. (ACROD Ltd)

Social or community welfare

6.11  The EM should make clear that the ‘advancement of social or community welfare” in
paragraph 10(1)(c) includes “the provision of housing and accommodation support for
people with special needs or who are otherwise disadvantaged in terms of their access to
housing’. (ACOSS, with support from Aged & Community Services Association of NSW &
ACT; Aged and Community Services Australia; QCOSS; Australians for Native Title and
Reconciliation; Multicultural Disability Advocacy Association of NSW; NCOSS; TASCOSS;
and the Community Housing Federation of Australia)

Care of children

6.12 It was suggested that paragraph 10(1)(b) (the advancement of education) should be
amended to include playgroup services as they fulfil an important role in early childhood
and parent education. Playgroup Queensland noted that other organisations providing
services to children and young people such as the Police Citizens Youth Club movement,
Guides and Scouts have previously been listed by name to provide them with access to
income tax exemption.

Culture
6.13  The following suggestions were made to clarify the definition of culture
(paragraph 10(1)(e)):

+ Define culture to avoid issues of interpretation. (Artists Foundation of WA)

e Include all heritage listed sites and buildings, not just national ones. (Heritage
Council of NSW; History Council of NSW)

+ Add the advancement of arts, heritage and science. (CAF)

Natural environment

6.14  The addition of this purpose at paragraph 10(1)(f) was widely welcomed. A number
of respondents suggested adding ‘the built environment’ or simply referring to ‘the
environment’ which would include the built environment. (Arnold Bloch Leibler)

Other purposes beneficial to the community

6.15  ACOSS recommended that consideration should be given to amending

paragraph 10(1)(g) to add the word ‘similar’ to the phrase ‘any other purpose that is
beneficial to the community” while retaining the proposed examples of such purposes in the
EM. The intention would be to keep this “head” of charity broadly consistent with its present
common law meaning and that of the other “heads’.

6.16 A number of respondents recommended that the promotion of civil and human
rights and reconciliation, and the protection and advancement of human rights should

Page 37



Chapter 6: Public benefit and other definitional issues

appear in the draft Bill rather than in the EM (paragraph 1.84). (Australian Network of
Environmental Defenders Offices; the Federation of Community Legal Centres (Vic) Inc;
Central Highlands Community Legal Centre; Oxfam Community Aid Abroad; CAF;
National Association of Community Legal Centres & Federation of Victorian Legal Centres;
Australian Democrats; Blind Citizens Australia; Reichstein Foundation and Fitzroy Legal
Service)

6.17  Other suggestions for additional charitable purposes included:
+ ‘Advancement of women and an equitable and just civil society.” (YWCA Sydney)
e ‘Amateur sport’. (CAF)
» ‘Promotion of patriotic activities’. (RSL)

o ‘Aged care’ to be inserted in the EM. (Cutler Hughes & Harris)

Advancement: subsection 10(2)

6.18 A number of submissions, including the Catholic Church, argued that ‘advancement’
at subsection 10(2) should be expanded to include ‘advocacy” in addition to “protection,
maintenance, support, research and improvement’.

Definition of Religion: section 12

6.19  Some respondents objected to religion being defined in revenue legislation and urged
that the common law should be retained in this respect. (B’Nai B'rith Australia; NSW Board
of Jewish Deputies)

6.20  The National Aboriginal and Torres Strait Islander Ecumenical Commission noted:
‘Religion as interpreted by clause 12 is a predominantly Western concept: one that fails to
respond adequately to the diversity of traditions within contemporary Australian society.”
‘The danger is that, in reflecting that heritage, other traditions which also merit being
described as religious will be excluded, or may have to work much harder to justify their
inclusion. NATSIEC is concerned both with traditional Christian theology and with
Indigenous spirituality. While Christianity clearly falls within clause 12, some Indigenous
people would not see their beliefs as constituting a religion in the sense defined by that
section, and would therefore be at risk of falling outside its scope.’

6.21  Another option suggested was that the draft Bill could either incorporate the
formulation of Mason ACJ and Brennan J in The Church of New Faith v Commissioner of
Pay-Roll Tax which was accepted by the CDI Report as spelling out the principles of a
religion. (Ann O’Connell)

1 The Church of New Faith v Commissioner of Pay-Roll Tax (1983) 154 CLR 120.
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Board assessment

6.22  The Board believes that section 7 would be more workable if it provided that the size
of the group intended to receive a charitable benefit be assessed against the size of that part
of the community to whom the purpose would be relevant, rather than the community at
large.

6.23  There were many suggestions for clarifying or expanding the definition of charitable
purpose in the draft Bill. The Board’s view is that expanding the definition is outside its
Terms of Reference and it notes the many suggestions for clarification. The Board’s view is
that the definition is adequate and that further clarifications should be addressed in the EM.

6.24  The Board notes that a number of respondents had concerns about the definition of
religion in the draft Bill. However, the Board’s view is that the draft Bill does not purport to
define religion; in fact it simply lists matters to be considered in identifying a religion
(subsection 12(1)) and specifies that other matters may also be considered (subsection 12(2)).

Recommendation

6.25 The Board recommends that section 7 be amended to provide that ‘sufficient
section’ is defined as one which is not ‘numerically negligible’ compared with the size of
that part of the community to whom the purpose would be relevant.

Page 39






Chapter 7: Altruism

Terms of Reference

In addition, the Board should specifically consult on whether the public benefit test in the Charities
Bill 2003 should require the dominant purpose of a charitable entity to be altruistic, as
recommended by the Report of the Inquiry into the Definition of Charities and Related
Organisations.

Introduction

7.1 The CDI recommended ‘[t]hat the public benefit test be strengthened by requiring
that the dominant purpose of a charitable entity must be altruistic” (recommendation 7,
p 125). The Board notes that this is not a requirement in the common law.

7.2 The CDI also stated that ‘[a]n organisation may provide a benefit to the public
without necessarily acting altruistically. ....In its simple dictionary meaning, altruism may be
defined as “unselfish concern for the welfare of others” or “regard for others as a principle
for action”. The key elements of these definitions are unselfishness and concern for others.
In the context of charity, altruism can also be characterised as a voluntarily assumed
obligation towards the wellbeing of others or the community generally.” (CDI p 124)

Overview of submissions

7.3 In the group discussions conducted by the Board, those attending almost universally
indicated that they regarded the requirement of “altruism” as unnecessary or as another test
that would reduce clarity and increase administrative costs. Submissions differed widely in
their response to this question with more than half providing either no comment or a neutral
position. A minority were opposed largely because it could require additional
administrative work. They argued that the term was vague, subjective or redundant. A very
small number of submissions were in favour of the term being added.

The case for changing the public benefit test to include altruism

74 Some of the submissions which supported a change to the public benefit test
regarded altruism as an important distinguishing feature of a ‘charity” as understood by the
general community.

7.5 ACOSS, supported by a small number of other submissions, favoured the change in
the public benefit test as it might exclude charitable status for organisations that provide
health, education or welfare services to an “exclusive’” group, such as people on high incomes.
“This would, in our view, be consistent with the underlying purpose and meaning of
charitable status.’
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7.6 Several submissions indicated that the current activities of some organisations might
be subject to greater scrutiny if the term “altruistic’ were adopted and that this was to be
encouraged. ‘Altruism should be encouraged and material gain be discouraged that is, large
business owned by a charity should be subject to the same taxes as ordinary business.’
(Humanist Society of South Australia)

7.7 A small number of submissions anticipated that the change would strengthen the
public benefit test to the detriment of some organisations. ‘For some time, the sector has had
to tolerate private operators who, by the nature of their organisation exclude people. Many
instances of exclusion have been historically based on sexual preference or religion but also
on monetary grounds. This unfortunate blight on the good work of Australian charities has
been particularly apparent within the private school sector.” (Federation of Parents and
Citizens Associations of NSW)

The case against changing the public benefit test to include altruism

7.8 Submissions that opposed the change did so for a number of reasons, as set out
below.
7.9 Altruism is inconsistent with the draft Bill's inclusion of self-help groups. ‘[T]here is

an inconsistency between a strict concept of altruism and the important principle.....of an
open and non-discriminatory self-help group.” (W.A. Lee)

710 A number of submissions argued that the draft Bill's definition is adequate. The
Catholic Church in Australia’s submission was similar to many from major organisations in
suggesting that the draft Bill does not need to change in this respect: “The proposed elements
of the core definition operate cumulatively to ensure that entities that are not for the public
benefit do not qualify as charities. The motivation for the charitable purpose or activity is
not always easy to discern. The inclusion of altruism would produce no additional benefit.’

711  The potential difficulty in assessing whether a dominant charitable purpose was
‘altruistic’ was raised in many submissions. Adopting the term ‘...may require those
applying the charity definition legislation to assess the motivations of the people directing or
managing a charitable organisation. These assessments are likely to be subjectively and
inconsistently applied.” (ACROD Ltd)

7.12 A number of submissions, including that from the Independent Schools of Australia,
noted that the term ‘altruistic” was ambiguous and suffered from not having a judicial
meaning.

7.13  Several submissions noted that the CDI Report had proposed a major change to the
definitional framework. As this had not been followed, adopting the further
recommendation regarding the term “altruistic’ was not advisable. “The recommendation
that such a test be applied by the CDI was tied up with a number of other recommendations
that required a definitional framework to distinguish “altruistic” entities from other entities
and included the creation of new types of entities. Unless the government is willing to go
down this path, which includes significant changes to the existing situation, the inclusion of
the term “altruistic” only engenders greater uncertainty.” (Australian Flying Corps and Royal
Australian Air Force Association)
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Board assessment

7.14  The Board believes that the draft Bill's core definition is sufficiently robust as it is
currently drafted. It requires the dominant purpose of an entity to be charitable and for the
public benefit, and the entity also to be not-for-profit. Further qualification may be of
symbolic value only, adding to the administrative burden.

7.15  The Board also notes that the CDI Report proposed a marked change to the
definitional structure of the charitable sector and that this has not been adopted. The case for
including the concept of altruism appears to have been integral to CDI recommendations but
not relevant to the approach adopted in the draft Bill.

Recommendation

716 The Board recommends that it is not necessary to require an entity’s dominant
charitable purpose to be altruistic as the public benefit test is adequate.
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Introduction

8.1 In its guide to preparing a submission, the Board asked whether the draft Bill would
impose any additional administrative burden on charitable organisations. The Board
received a wide range of views on this issue. While the issue was discussed in the group
meetings, only a minority of submissions raised the issue.

Overview of submissions

8.2 Some respondents stated that it would be difficult to assess the administrative
burden until the draft Bill had become law and they had practical experience with its
administration. In addition, respondents noted that they did not know what consequential
legislative amendments would follow enactment of the Bill and therefore could make no
assessment of the administrative burden. (Multicultural Disability Advocacy Association of
NSW; the Anglican Church Diocese of Sydney; Aged and Community Services Australia;
Anglicare Australia)

8.3 Other respondents believed that there would be no change, or very little change, in
the administrative burden on charitable bodies. (Berry Street Victoria; the Victorian
Healthcare Association; the Cancer Council South Australia; the Smith Family; Chinese
Australian Services Society Co-operative Ltd; Uniting Healthcare)

Issues relating to administrative burden

8.4 Those respondents who raised concerns about the administrative burden argued that
the draft Bill would inevitably increase their administration and compliance costs for the
reasons listed below. (Asylum Seekers Centre Inc; VCOSS; Alcohol and Other Drugs Council
of Australia; Australian Council for Overseas Aid; Fundraising Institute of Australia;
National Aboriginal and Torres Strait Islander Ecumenical Commission; Australian
Federation of Homelessness Organisations)

The new Bill needs to be interpreted over time

8.5 If the Bill is enacted, charitable bodies may need to spend more time monitoring the
interpretation of the legislation and any new tax rulings and additional tax information.

The serious offence provision could increase costs

8.6 The serious offence provision could increase legal and administrative costs if it
results in an increase in ATO inquiries. As discussed in chapter 5, the scope of this section
could create an additional administrative burden. (VCOSS; ACFOA)
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Identifying advocacy activities would cost time and money

8.7  Many respondents assumed that they would need to spend more time recording
advocacy activities as a result of the disqualifying purpose provision in paragraph 8(2)(c).
Few respondents attempted to cost additional record-keeping.

Board assessment

8.8 The Board notes that some respondents were concerned that administrative costs
would increase with the enactment of the draft Bill. However, the Board was unable to
identify any measurable circumstance under which the proposed legislation could be
expected to directly increase the administrative burden on charities. In particular, the Board
notes that the ATO has provided advice that it will not require any additional
record-keeping if the draft Bill is enacted.

8.9 Some of the sector’s concerns would be addressed if the serious offence provision is
removed from the draft Bill as the Board has recommended.

810  The Board believes that there would be less confusion and less unnecessary
record-keeping if the term ‘small scale’, which is used to describe an ‘ancillary or incidental’
activity, is removed from the EM. (See chapters 3 and 4 and recommendation 4.37.)

811  There is also some uncertainty among respondents about what activities would be
regarded as “attempting to change the law or government policy’ and how they should be
accounted for. As previously discussed, the Board believes that further information should
be provided to the sector to eliminate uncertainty.

Recommendations
8.12 The Board recommends that:

» the practical application of the draft Bill should be the subject of a
post-implementation review within two to three years of its implementation;
and

» for the purposes of the post-implementation review, a base-line study of the
current administrative burden should be started before the draft Bill is
implemented.

813 The Board recommends that an education program and compliance tool-kit be
provided by government to the charitable sector to accompany the enactment of the draft
Bill.

1 ATO Minute No: 480/2003, paragraph 12, p 3. Refer Appendix 7.
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Introduction

9.1 A number of submissions raised concerns which were significant to the charitable
sector but which are beyond the Board’s Terms of Reference. This chapter provides a
summary of these concerns. The Board makes no assessments or recommendations, but
identifies the views for the Treasurer’s information.

The draft Bill should be a first step in a program of legislation
to rationalise the regulation of the sector

9.2 A number of submissions supported the draft Bill as a step towards a simpler
regulatory system. Some charitable bodies have to deal with the Commonwealth, six State
and two Territory jurisdictions. Respondents stated that this is wasteful and confusing.
They argued that administrative costs could be reduced with greater coordination between
the Commonwealth and the States.

9.3 A number of respondents also preferred a simpler definitional framework along the
lines recommended by the CDI Report. They argued that it was confusing for the sector and
for the public to continue with a system that has separate rules for ITECs, PBIs and DGR
status.

94 There was also support for the introduction of an independent administrative body to
regulate charitable bodies along the lines of The Charity Commission for England and Wales.
Respondents felt that this would help to increase accountability and transparency in the
sector. It would also remove the ATO’s current role of assessing charitable status, a move
which had support among some respondents. Respondents were in favour of the following
CDI recommendations:

24. That the Government seek the agreement of all State and Territory Governments
to the adoption nationally of the definitional framework for charities and related
entities recommended in this Report. (CDI p 291)

25. That the Government seek the agreement of all State and Territory Governments
to establish an independent administrative body for charities and related entities,
and to the legislative changes necessary for its establishment. (CDI p 294)

(Refugee Council of Australia; ACFOA; Cancer Council Australia; National Anglican
Resources Unit; QCOSS; NAPCAN; NCOSS; Victorian Women’s Refuges & Assoc. Domestic
Violence Services)
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